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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ROME DIVISION

JARROD JOHNSON, individually,
and on Behalf of a Class of persons
similarly situated,

Plaintiff, : CIVIL ACTION NO.
: 4:20-¢v-8-AT
V.
3M et al.,
Defendants.
ORDER

Dalton, Georgia has been dubbed the “Carpet Capital of the World.” But
Dalton’s carpet commerce, according to Plaintiff, has resulted in serious harm to
individuals that live in the surrounding area because certain chemicals heavily
used in carpet production, PFAS, are both toxic and everlasting. Plaintiff alleges
that the numerous defendants here — who are chemical suppliers, carpet
manufacturers, intermediaries, the City of Dalton d/b/a Dalton Utilities (“Dalton
Utilities”), and the Dalton Whitfield Sold Waste Authority (“DWSWA”) — have
contributed to or caused the discharge of these chemicals into North Georgia
waterways around Dalton. As a result, the discharged PFAS have contaminated
water supplies downstream of Dalton, specifically the water supplies for the City

of Rome and Floyd County, thereby injuring Plaintiff and others similarly situated.
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Now before the Court are a deluge of motions to dismiss, 12 total, drowning the
Court in more than 900 pages of briefing.

In this odyssey of an Order, the Court first outlines the basic factual
background and legal standard in Sections I and II. The Court then addresses
Plaintiff’s request to file his Fourth Amended Complaint in Section III. In Section
IV, the Court discusses the Clean Water Act (“CWA”) claims against Dalton
Utilities and DWSWA, finding that Plaintiff has stated CWA claims against both
defendants. The remaining claims are state law claims, brought on behalf of the
putative class. In Section V, the Court discusses asserted defenses common to
multiple defendants and/or multiple claims: specifically, the economic loss rule,
the free public services doctrine, and the specific sovereign immunity asserted by
Dalton Utilities and DWSWA. Then in Section VI, the Court analyzes the claim-
specific defenses to the negligence, negligence per se, nuisance, and punitive
damages claims. Finally, in Section VII, the Court addresses other miscellaneous
issues including certain individual-defendant motions to dismiss that were filed
separate and apart from the group motions.

For the reasons detailed at length below, the Court rules on the twelve

pending motions as follows:

Doc. No. | Motion Ruling
472 Americhem’s Motion to Dismiss | DENIED
473 Manufacturer Defendants’ | DENIED in full
Motion to Dismiss
474 Dalton Utilities Motion to | DENIED with respecttothe CWA
Dismiss and abatement of nuisance claims;
GRANTED with respect to
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nuisance (damages) claim (Count

VI)
475 DWSWA Motion to Dismiss DENIED in full
476 Polyventine LLC Supplemental | DENIED
Motion to Dismiss
477 Columbia Recycling Corp. | DENIED
Motion to Dismiss
478 DyStar Motion to Dismiss DENIED
479 Supplier Defendants’ Motion to | GRANTED with respect to
Dismiss negligence claim; DENIED with
respect to nuisance claims and
punitive damages claim
481 INV Performance Surfaces, LLC | GRANTED with respect to
Motion to Dismiss negligence and negligence per se
claim; DENIED with respect to
nuisance and abatement claims,
and punitive damages claim
482 Chemours Supplemental | DENIED
Motion to Dismiss
483 Daikin Supplemental Motion to | GRANTED with respect to
Dismiss negligence per se claim; DENIED
with respect to nuisance and
abatement claims, and punitive
damages claim
484 MFG Chemical, LLC Motion to | DENIED

Dismiss

Additionally, in an effort to avoid the consequences of unintelligible

acronym soup, the Court provides the following acronym guide, which is also

attached as an exhibit to this Order:

CWA Clean Water Act, 33 U.S.C. §§ 1251, et seq.

DWSWA Dalton-Whitfield Solid Waste Authority

EPA United States Environmental Protection Agency

EDP Georgia Department of Natural Resources, Environmental
Protection Division

FCWD Floyd County Water Department

PSC Georgia Public Service Commission

GWQCA Georgia Water Quality Control Act, O.C.G.A. § 12-5-20, et seq.

3
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LAS Land Application System, i.e.,
the approximately 9,800-acre land application system operated by
Dalton Utilities, where effluent from wastewater treatment is
sprayed onto the surface.

NPDES National Pollution Elimination Discharge System Permit, i.e.,

Permit
a permit issued by the United States Environmental Protection
Agency or an authorized state agency for the discharge of
pollutants into the waters of the United States, subject to
conditions established within the permit and by applicable federal
and state statutes and regulations. See 33 U.S.C. § 1342.

PFAS Per- and polyfluoroalkyl Substances, i.e.,
a group of man-made chemicals that Plaintiff alleges have been
discharged directly or indirectly into rivers, streams, and other
watersheds upstream of the City of Rome.

PFOA Perfluorooctanoic acid, a certain PFAS chemical

PFOS Perfluorooctanesulfonic acid, a certain PFAS chemical

POTW Publicly Owned Treatment Works, i.e.,
any devices and systems, which are owned by a state or
municipality, used in the storage, treatment, recycling, and
reclamation of municipal sewage or industrial wastes of a liquid
nature. See 33 U.S.C. § 1292 and 40 C.F.R. § 403.3.

ppt parts per trillion

RWSD Rome Water and Sewer Division

SURR Dalton Utilities’ Sewer Use Rules and Regulations, which
“Sets forth policies for the administration and operation of the
Dalton Utilities Publicly Owned Treatment Works (POTW)” and
establishes “[u]niform requirements for direct and indirect
dischargers of pollutants from non-domestic sources into the
POTW ... to enable Dalton Utilities to comply with all applicable
State and Federal laws. . ..”

UGA University of Georgia

WPCP Water Pollution Control Plant, i.e.,

A general term used by Georgia EPD for sewage or wastewater
treatment plants, including POTWs.




L.

II.
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Before diving into the facts, the Court also provides the below chart of the

various Defendants in this action, for reference:

Manufacturing Defendants
(including alleged dischargers
directly involved with the carpet
manufacturing industry):
Aladdin Manufacturing Corporation
Americhem, Inc. (“Americhem”)
Arrowstar, LLC

Chem-Tech Finishers, Inc.

Color Express, Inc.

Columbia Recycling Corp.

Cycle Tex, Inc.

DyStar, L.P. (“DyStar™)

Engineered Floors, LLC

Fibro Chem, LLC

IMACC Corporation

INV Performance Surfaces, LLC (INVISTA)
JB NSD, Inc.

MFG Chemical, LLC

Milliken & Company

Mohawk Carpet, LLC

Mohawk Industries, Inc.

Oriental Weavers USA, Inc.
Polyventine LLC (“Polyventine”)
Secoa Technology, LLC

Shaw Industries Group, Inc.

Shaw Industries, Inc.

Tarkett USA, Inc.

The Dixie Group, Inc.

Supplier Defendants:

3M Company

Daikin America, Inc. (“Daikin”)
E.I. du Pont de Nemours and
Company

The Chemours Company
(“Chemours”)

City of Dalton d/b/a Dalton
Utilities (“Dalton Utilities™)

Dalton-Whitfield Solid Waste
Authority (“DWSWA”)

Finally, the Court provides the below Table of Contents as a frame for the

analysis below.

Table of Contents

FACTUAL BACKGROUND .....ccccevuvrierrennnen.
LEGAL STANDARD ...ccccooviiiiiinnniiceeninnen.
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III. PLAINTIFF’'S MOTION FOR LEAVE TO FILE FOURTH AMENDED

COMPLAINT ...ttt e ettt ettt e et e eeeeeeeeeeeeeeeeeeeeeeesesesessesessseessesees 17
IV. COUNTS I AND II: CLEAN WATER ACT CLAIMS .....cccottttttiriereeeeeeeeeeeeeeeeeeenen 20
A. Counts I and II: Plaintiffs CWA Notice of Intent to Sue Letter Satisfies

the Statutory Requirement .........cccuveeeieeciiiieieecieee e eccreee e eeeee e e aee e 20
B. Count I: Discharge of Pollutants to Surface Waters Without an NPDES
Permit in Violation of the Clean Water Act against Dalton Utilities................. 32
1. Plaintiff's CWA claim against Dalton Utilities is not barred as an
improper collateral attack..........ccocecuiieiiieiiiiieiceeeee e 32

2. Plaintiff’s CWA claim is not barred on due process grounds........... 41
3. The Court should not abstain from asserting jurisdiction over
Plaintiff’s CWA ClaiIm c....ceeieeeeeiiiieeeeeec et eeeerrreee e e e e e e e e nnnneeeee s 44
4.Plaintiff’'s Third Amended Complaint does not state a claim for a
violation of the General Stormwater Permit.......ccccceeevvvveeeeeeieeiicccinnereeeeeeeenn. 47
5.Plaintiff’s Complaint adequately alleges a CWA claim based on sewage

SDILLS ettt e e s e e st a e e s are e e s raa e e s baeeesraaaennn 48

6.Plaintiff’s claim is not barred by the statute of limitations............ 53
C. Count II: CWA Claim against DWSWA.........cccovireiiiieecciee e 54

1.Plaintiff adequately alleged that DWSWA'’s PFAS discharges caused a
violation of Dalton Utilitiess NPDES Stormwater Permit and the federal

pretreatment regulations and the Sewer Use Rules and Regulations........... 54
V. STATE LAW CLASS CLAIMS: DEFENSES COMMON TO ALL OR MULTIPLE
CLATIMS ...ttt et et e et e e seae e tae s s te e s ba e e be e e sae s saeessaaessaeassseeassaeaseesnssesnnsen 66
A. The Economic Loss Rule Does Not Bar Plaintiff’s Claims................... 66
B. The Free Public Services Doctrine is Inapplicable in this Case........... 81
C.Dalton Utilities and DWSWA Are Not Entitled to Governmental
TIMMIUNIEY ettt ettt et et e et e s e s st e s e e e nnes 84
B D11 ) o N G011 6 1< 84
2. DWW A ettt eeeet e e eeeeta e e eesaaneeesassnneeesssnnseesssnnnnaens 92
VI. STATE-LAW CLASS CLAIMS: CLAIM-SPECIFIC DEFENSES........c.ccccceeuuee. 99
A.Count III: Willful, Wanton, Reckless, or Negligent Misconduct (Against
All Defendants Except Dalton Utilities) ......cccceeeevueeiecieeiciieeeceeeccieececeeeeeeeenn 99
B.Count IV: Negligence Per Se (against the Manufacturing Defendants
ANA DWSWA) ettt e ttee e e e ae e e e e e raa e e e e e sasee e e e snaaaeeeennnns 119
C.Counts VI and VII: Public Nuisance and Abatement.......................... 132
D.Count V: Punitive Damages..........ccceeeeeeeuvieeeiiriiiiieeeeeriieeeeeeesiveeeeeens 153
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D.Polyventive LLC’s Supplemental Motion to Dismiss [Doc. 476]....... 169
E.Columbia Recycling Corp.’s Motion to Dismiss [Doc. 477]................ 174
F.INV Performance Surfaces’ Motion to Dismiss [Doc. 481]................. 175
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I. FACTUAL BACKGROUND
The Chemicals

Per- and polyfluoroalkyl substances (“PFAS”) are a group of synthetic
chemicals that repel oil and water and are resistant to heat and chemical reactions.
(Third Am. Complaint (“Compl.”), Doc. 418 1 52.) Due to their chemical stability
and oil and water repellent properties, PFAS have been widely used in carpet and
textile production to provide water and stain resistance. (Id.) These same
properties also make PFAS persistent in the environment once introduced, and
there is no known environmental breakdown mechanism. (Id. 1 52—53.) PFAS
are toxic and have been linked to adverse health effects, including cancer,
immunotoxicity, thyroid disease, ulcerative colitis, and developmental defects to
fetuses. (Id. 11 55, 56.) Because PFAS are water soluble and highly mobile,
contaminated drinking water is a meaningful source of human exposure to PFAS.
(Id. 153.) In May 2016, the EPA issued lifetime Drinking Water Health Advisories

of 70 parts per trillion (“ppt”) for perfluorooctanoic acid (“PFOA”) and 70 ppt for
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perfluorooctanesulfonic acid (“PFOS”),* two Long-Chain PFAS chemicals that have
largely been phased out of manufacturing processes but continue to persist in the
environment. (Id. 1Y 60, 54.) As alleged in the Complaint, the Long-Chain PFOA
and PFOS have been replaced by substitute PFAS, including Short-Chain PFAS.
(Id. 194.)

Plaintiff alleges that Defendants caused these PFAS chemicals to be
discharged to surface waters in North Georgia, thereby contaminating the drinking
water supplies of the City of Rome and Floyd County. (Id. 11 1-3.)

The Parties and Tracing the Flow of PFAS

Plaintiff and the proposed Class Members are water subscribers and
ratepayers with the Rome Water and Sewer Division and/or the Floyd County
Sewer Division who have, and continue to, suffer harm to their person and
property through the contamination of their drinking water with PFAS and the
payment of surcharges to recoup the costs of removing the contamination. (Id. 19
3, 15-16, 104, 136, 178.)

Defendants are all alleged to have contributed to the discharge of PFAS into
the Upper Coosa River Basin, upstream of the City of Rome and Floyd County. (Id.
9 1.) The Defendants can be broken down into four main groups.

First, the Supplier Defendants are companies that manufacture and supply

PFAS to the carpet manufacturers. (Id. 11 4, 18, 21, 26, 32, 37, 40, 45, 49, 51.)

1 When both PFOA and PFOS are found in drinking water, the Health Advisory for the combined
concentration is 70 ppt. (Compl. 1 60.)
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Plaintiff alleges that these Supplier Defendants have for many years known of the
dangers of PFAS. (Id. 11 67-82.)

Second, the Manufacturing Defendants are carpet manufacturing
companies and others directly connected to the carpet industry that use PFAS at
their facilities and discharge industrial wastewater containing PFAS. (Id. 11 4, 19,
20, 22-25, 31, 33-36, 38-48, 50.) These PFAS chemicals are discharged in the City
of Dalton’s Publicly Owned Treatment Works (“POTW?”), as described below. (Id.
183.)

The third relevant entity defendant is the Dalton Whitfield Solid Waste
Authority (“DWSWA”), an “enterprise fund” created by the City of Dalton and
Whitfield County to manage the solid waste needs of the City and County. (Id. 1
29.) The DWSWA operates at least two landfills, the Old Dixie Highway Landfill
and the Carpet Landfill, and has for many years discharged landfill leachate2 —
which can be considered industrial wastewater — to the City of Dalton POTW. (Id.)
In 2013, the DWSWA installed a forced sewer main to send its landfill leachate
directly from the landfills to the Dalton POTW. (Id.)

Finally, the fourth important entity is the City of Dalton, Georgia, acting
through its Board of Water, Light, and Sinking Fund Commissioners, d/b/a Dalton
Utilities (“Dalton Utilities”), which operates the City of Dalton’s Publicly Owned
Treatment Works (“POTW?”). (Id. 19 1, 4, 27.) The POTW, consists of various

wastewater collection and treatment facilities as well as the Riverbend Land

2 Leachate is water that has percolated through a solid and leached out some of the constituents.

9
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Application System (“LAS”). (Id. 14 27, 1, 84.) In operating the POTW, Dalton
Utilities collects wastewater from industrial and nonindustrial users, treats the
wastewater at various water pollution control plants, and applies the treated
wastewater, using approximately 19,000 sprayheads, to the 9,800-acre LAS. (Id.
99 82—-83.) According to the EPA, approximately 90% of the wastewater which
enters Dalton Utilities’ treatment facilities for ultimate disposal at the LAS
originates from industrial sources, primarily carpet manufacturers. (Id. 1 84.)
The Dalton LAS borders the Conasauga River and its tributaries and is
upstream of the Oostanaula River, the source of drinking water for the City of
Rome, Georgia. (Id. 11 67, 84.) Dalton Utilities’ LAS operations are governed by
its LAS Permit No. GAJ020056 (“LAS permit”), which requires the LAS be
maintained as a “no discharge” system with no discharges of pollutants to surface
waters. (Id. 1 85.) Dalton Utilities also has a National Pollutant Discharge
Elimination System General Stormwater Permit GAR050000 (“NPDES permit”),
which prohibits stormwater discharges of “process wastewater, industrial
wastewater, and contaminated stormwater” from the LAS. (Id. Y 86.) To enforce
pretreatment standards for industrial discharges, Dalton Utilities enacted local
Sewer Use Rules and Regulations (“SURR”), which incorporate federal and state
pretreatment requirements for industrial users discharging wastewater to the
Dalton Utilities POTW. (Id. Y 125.) Section 2.4.1 of the SURR prohibits industrial
users from discharging any pollutant or wastewater that causes “Pass Through.”

(Id. 1127.) “Pass Through” occurs when industrial user discharge reaches surface

10
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waters and causes a violation of any requirement of Dalton Utilities’ LAS Permit.
(Id.)

Thus, when the Manufacturing Defendants and DWSWA discharge their
industrial wastewater (containing PFAS), it is sent to the Dalton Utilities POTW.
(Id. 1 83.) The PFAS resist degradation during treatment processing at the POTW
and accumulate in the LAS. (Id. 11 4, 87.)

Plaintiff alleges that Dalton Utilities’ discharges of PFAS from the LAS to the
Conasauga River or its tributaries occurs both overland and through hydrologically
connected groundwater. (Id. 1 109—10.) In addition, Plaintiff also asserts that
Dalton Utilities has discharged raw sewage containing PFAS via “Spills” on at least
24 different occasions without a NPDES Permit authorizing it to do so in violation
of § 301(a) of the CWA. (Id. 11 96, 116.)

Relevant Studies and Sampling

Plaintiff alleges that all Defendants, including Dalton Utilities, have known
for years that PFAS cannot be removed from the industrial wastewater and that
the conventional treatment processes and land application do not remove these
chemicals prior to discharge to the Conasauga River and its tributaries in and
around the LAS. (Id. 1 87.) For years, dangerously high levels of PFAS have been
detected in the soil, compost, sewage sludge, groundwater, and wastewater effluent
at the Dalton Utilities LAS. (Id. 1 89.) Sampling of surface waters has also
demonstrated elevated levels of PFAS in surface waters downstream of the LAS.

(Id. 19 91—94.) Multiple entities including the EPA, the University of Georgia

11
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(“UGA”), and the Georgia Environmental Protection Division (“EPD”) have
conducted sampling, which has identified industrial wastewater originating from
Defendants’ manufacturing facilities — then sent to the POTW and discharged at
Dalton Utilities’ Riverbend LAS — as the source of PFAS contamination in the
Conasauga, Oostanaula, and Coosa Rivers. (Id. 1 90.) As noted, the Oostanaula
River is the source of the City of Rome’s water supply. (Id.)

The UGA Study, conducted in 2006, found extremely high levels of PFAS
downstream of the LAS, including PFOA levels as high as 1150 ppt and PFOS as
high as 318 ppt. (Id. 1 91.)3s The UGA Study found that these concentrations were
among the highest ever recorded in surface waters. (Id.) The United Steelworkers
Union also sampled waters downstream of the LAS in 2006 and found PFOA and
PFOS levels as high as 526 ppt and 923 ppt respectively. (Id. 1 92.) In 2009 and
2010, Dalton Utilities conducted sampling downstream of the LAS, yielding similar
results. (Id. 1 93.) In 2012, the EPA conducted a Conasauga River Study. The
study’s analytical results showed elevated levels of PFAS downstream of the LAS
as compared to samples taken upstream of the LAS, with downstream PFOA and
PFOS levels as high as 210 ppt and 180 ppt. (Id. 1 94.) Additional sampling of
specific locations along the Conasauga and Oostanaula Rivers revealed high levels
of PFAS on a number of specific dates between June 19, 2016 and June 18, 2020.

(Id. 1 95.) Other sampling showed that Dalton Utilities discharged raw sewage

3 As areminder, in May 2016, the EPA issued lifetime Drinking Water Health Advisories of 70 ppt
for PFOA and 70 ppt for PFOS. (Id. 1 60.)

12




Case 4:20-cv-00008-AT Document 629 Filed 09/20/21 Page 13 of 180

containing PFAS on more than 20 occasions between December 2, 2015 and June
17, 2020. (Id. 1 96.)

As early as 2009, sampling showed that the drinking water for the City of
Rome, downstream of the LAS, was contaminated with PFAS at dangerously high
levels. (Id. 1 97.) Leading up to the May 2016 EPA Health Advisories, testing by the
City of Rome revealed levels of PFOA and PFOS in the water supply that exceeded
the EPA’s 70 ppt limit; additionally, the City of Rome’s testing found other Long-
Chain and Short-Chain PFAS in the water supply. (Id. 1 98.)

The City of Rome’s Attempts to Address the PFAS Problem

In 2016, the City of Rome’s existing water treatment filtration system was
not capable of removing or reducing the levels of PFAS found in the water. (Id. 1
99.) As a result, after the EPA Health Advisories, the City of Rome took emergency
measures to implement a temporary filtration process to remove only Long-Chain
PFAS, and draw additional water from the Etowah River to blend with water from
the Oostanaula. (Id.) As it stands, Rome requires a new permanent filtration
system. (Id. 1 100.) To recoup the costs of these emergency measures, the City of
Rome implemented a surcharge on the price of water for all ratepayers and
estimates that the rate will increase at least 2.5 % each year for the foreseeable
future. (Id. 101.)

Harm to Plaintiff and the Proposed Class Members
As noted above, Plaintiff alleges that the level of toxic PFAS that has made

its way into the City of Rome and Floyd County water supplies has caused harm to

13
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him and the prospective Class Members. Specifically, Plaintiff alleges that the
contaminated water supply and ingestion of PFAS causes harm and threatens the
health and well-being of Plaintiff, the proposed Class Members, and every
individual who consumes PFAS contaminated drinking water. (Id. 1 178.) Plaintiff
also alleges that he has been injured in the use and enjoyment of his property, and
that his property rights have been interfered with, as a direct result of the
contamination of the Rome water supply. (Id. 11 16, 156, 178.) Finally, Plaintiff
alleges that he and proposed Class Members have suffered economic harm in being
forced to pay heightened water rates and surcharges to acquire water for
themselves and their families. (Id. 1Y 156, 162 174, 178.)
Procedural History and Claims

Plaintiff originally filed this putative class action in the Superior Court of
Floyd County on November 26, 2019. (Doc. 1-1.) Plaintiff’s original complaint
included some similar allegations to those raised by the City of Rome against the
Defendants in a separate lawsuit filed on November 19, 2020, City of Rome v. 3M
Co. et al. No. 19CV02448JFL003 (Floyd Super. Ct. Nov. 26, 2019). (Doc. 1-2.)
Defendant 3M removed Plaintiff’s case to this Court on January 10, 2020 based on
the Class Action Fairness Act, 28 U.S.C. §1332(d) (“CAFA”). The Court sua sponte
questioned whether this case should be remanded pursuant to the exceptions to
CAFA or an abstention doctrine on February 11, 2020. (Doc. 104.) After reviewing

the Parties’ arguments in support of jurisdiction, the Court discharged its show

14
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cause order (Doc. 119), and later appointed Carlos A. Gonzalez, esq. as Special
Master with the Parties’ consent. (Doc. 195.)

Plaintiff filed an Amended Complaint on August 277, 2020 which reorganized
existing claims and added new claims under the CWA against Dalton Utilities and
DWSWA. (Doc. 236.) Plaintiff later filed a Second Amended Complaint on
September 25, 2020 to correct misnomers and further clarify which Defendants
Plaintiff alleges are subject to the Negligence Per Se (Count Four) claim. (Doc.
282.)

Then, on December 14, 2020, Plaintiff filed the instant Third Amended
Complaint to add certain Defendants, substitute others, add subsequently noticed
violations of the Clean Water Act (“CWA?”), and name Dalton Utilities and DWSWA
as defendants to existing claims. (Compl. n.1.)

In the Third Amended Complaint, Plaintiff brings claims under the Clean
Water Act (“CWA”) against Dalton Utilities and DWSWA under the CWA'’s citizen
suit provision. Plaintiff also brings state-law claims on behalf of a prospective class
for negligence, negligence per se, punitive damages, nuisance, and abatement of
the nuisance against various defendants. The chart below illustrates which claims
are brought against which defendants under the current Third Amended

Complaint:

15
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PLAINTIFF’S INDIVIDUAL CLAIMS
Count | Claim Defendant
Count 1 | CWA: Discharge of Pollutants to Surface | Dalton Utilities
Waters Without an NPDES Permit in
Violation of the Clean Water Act
Count 2 | CWA: Industrial User Pass Through | DWSWA
Discharges of Pollutants in Violation of
Federal Prohibitions, Dalton Utilities’
Sewer Use Rules and Regulations, and the
Clean Water Act
CLASS CLAIMS
Count 3 | Willful, Wanton, Reckless, or Negligent | Al Defendants except
Misconduct Dalton Utilities
Count 4 | Negligence Per Se All  Defendants except
Dalton Utilities and
Supplier Defendants
Count 5 | Punitive Damages (and bad faith |All Defendants except
attorney’s fees) Dalton Utilities
Counts | Public Nuisance & Claims for Abatement | All Defendants
6 &7 and Injunction of Public Nuisance
II. LEGAL STANDARD

A complaint should be dismissed under Rule 12(b)(6) only where it appears

that the facts alleged fail to state a “plausible” claim for relief. Bell Atlantic v.

Twombly, 550 U.S. 544, 555-556 (2007); Fed. R. Civ. P. 12(b)(6). The plaintiff

need only give the defendant fair notice of the plaintiff’s claim and the grounds

upon which it rests. See Erickson v. Pardus, 551 U.S. 89, 93 (2007) (citing Bell

Atlantic v. Twombly, 550 U.S. 544, 555 (2007)); Fed. R. Civ. P. 8(a). In ruling on

a motion to dismiss, the court must accept the facts alleged in the complaint as true

and construe them in the light most favorable to the plaintiff. See Hill v. White, 321

F.3d 1334, 1335 (11th Cir. 2003).

16
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A claim is plausible where the plaintiff alleges factual content that “allows
the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). A plaintiff is
not required to provide “detailed factual allegations” to survive dismissal, but
the “obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires
more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action will not do.” Twombly, 550 U.S. at 555. The plausibility standard
requires that a plaintiff allege sufficient facts “to raise a reasonable expectation that
discovery will reveal evidence” that supports the plaintiff’s claim. Id. at 556. A
complaint may survive a motion to dismiss for failure to state a claim even if it is
“improbable” that a plaintiff would be able to prove those facts and even if the
possibility of recovery is extremely “remote and unlikely.” Id.

III. PLAINTIFF'S MOTION FOR LEAVE TO FILE FOURTH
AMENDED COMPLAINT

On July 30, 2021, Plaintiff sought leave to file a Fourth Amended Complaint.
(Doc. 600.) Plaintiff stated that the “sole purpose of the amendment is to add
additional factual allegations based on evidence adduced in discovery
demonstrating the Supplier Defendants’ direct involvement in, and knowledge of,
the Manufacturer Defendants’ use and disposal of PFAS.” (Id. at 1) The proposed
amendment specifically seeks to bolster Plaintiff’s negligence and nuisance claims
against the Supplier Defendants. (Id. at 2.)

Rule 15(a) of the Federal Rules of Civil Procedure provides that a party may

amend its pleading (A) once as a matter of course within 21 days after serving it, or

17
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(B) 21 days after service of a motion or responsive pleading. Fed. R. Civ. P. 15(a)(1).
If a party seeks to amend its pleading outside these time limits, it may do so only
by leave of court or by written consent of the adverse party. Fed. R. Civ. P. 15(a)(2).
“The court should freely give leave when justice so requires.” Id.; accord Foman
v. Davis, 371 U.S. 178, 182 (1962); Shipner v. E. Air Lines, Inc., 868 F.2d 401, 406-
407 (11th Cir. 1989). Rule 15(a)’s liberal policy of “permitting amendments to
facilitate determination of claims on the merits circumscribes the exercise of the
district court’s discretion; thus, unless a substantial reason exists to deny leave to
amend, the discretion of the district court is not broad enough to permit denial.”
Id. at 407. Thus, the Court should deny leave to amend only where the amendment
will result in undue delay, bad faith, undue prejudice, a repeated failure to cure
deficiencies by amendments previously allowed, or futility. Foman, 371 U.S. at
182; Hall v. United Ins. Co. of Am., 367 F.3d 1255, 1263 (11th Cir. 2004) (“[D]enial
of leave to amend is justified by futility when the complaint as amended is still
subject to dismissal.”) (quoting Burger King Corp. v. Weaver, 169 F.3d 1310, 1320
(11th Cir. 1999)).

A complaint is futile, inter alia, if it would be subject to dismissal for failing
to state a claim for which relief can be provided. See Corsello v. Lincare, Inc., 428
F.3d 1008, 1015 (11th Cir. 2005) (affirming district court’s denial of leave to amend
a qui tam relator’s FCA complaint because proposed amendments “failed to plead
specific instances of fraudulent submissions to the government”); see also,

Ashcroft v. Igbal, 556 U.S. 662, 679 (2009) (“Determining whether a complaint
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states a plausible claim for relief will ... be a context-specific task that requires
the reviewing court to draw on its judicial experience and common sense.”). Igbal
requires more than facts that are “merely consistent with a defendant’s liability” to
achieve plausibility. Id. at 678 (internal quotations omitted). Whether to permit
amendment is a legal determination for the Court, subject to de novo appellate
review. Mizzaro v. Home Depot, Inc., 544 F.3d 1230, 1236 (11th Cir. 2008).

The Court has reviewed Plaintiff’s additional facts and evidence provided in
Plaintiff's Motion (Doc. 600) as proposed additional allegations against the
Supplier Defendants. After thorough review, the Court concludes that Plaintiff’s
proposed amendment is futile as to the negligence claim against the Supplier
Defendants. As reasoned below in Section VI.A, Plaintiff’s allegations against the
Supplier Defendants are insufficient to show that the Suppliers had a duty to him
under Georgia law. Plaintiff has pointed to no Georgia legal authority supporting
that the Supplier Defendants had a duty to Plaintiff under comparable
circumstances. The new facts and allegations do not change this dearth of legal
authority supportive of Plaintiff’s claim. Accordingly, Plaintiff still fails to plausibly
plead the duty element of their negligence claim against the Supplier Defendants,
and therefore the Court finds the proposed amendment futile. See Corsello, 428 at
1015.

As to the nuisance claim, the Court finds that the new facts and allegations
are unnecessary. As detailed below, Plaintiff states claims for public nuisance and

abatement of public nuisance against the Supplier Defendants. Plaintiff can of
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course cite to these new facts as evidence in support of his nuisance claim as the
case proceeds.

Accordingly, Plaintiffs Motion for Leave to File a Fourth Amended
Complaint [Doc. 600] is DENIED.4

IV. COUNTSIAND II: CLEAN WATER ACT CLAIMS

A. Counts I and II: Plaintiff’s CWA Notice of Intent to Sue Letter
Satisfies the Statutory Requirement

Dalton Utilities and DWSWA both argue that Plaintiff’'s CWA claim should
be dismissed because Plaintiff’'s Notice Letters failed to comply with the CWA
notice requirements.

The CWA citizen suit requires citizens to give 60 days-notice of their intent
to sue to the alleged violator (as well as to the Administrator of the EPA and the
state) prior to bringing suit for violations under the CWA. 33 U.S.C. §
1365(b)(1)(A); Nat'l. Env't. Found. v. ABC Rail Corp., 926 F.2d 1096, 1097 (11th
Cir.1991) (noting that the 60—day notice requirement of §1365(b) is a mandatory
condition precedent to the filing of a citizen suit under the CWA). The purpose of
this notice requirement is: (1) to give the alleged violator an opportunity to bring
itself into compliance with the Act, rendering unnecessary a citizen suit, and (2) to
allow the EPA or state agency the first opportunity to bring suit. Gwaltney, 484
U.S. at 60; Black Warrior Riverkeeper, Inc. v. Black Warrior Minerals, Inc., 734

F.3d 1297, 1302 (11th Cir. 2013); Boring v. Pattillo Indus. Real Estate, 426 F. Supp.

4 The Court, however, GRANTS Plaintiff’s related Motion to File Matters Under Seal [Doc. 602].
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3d 1341, 1344 (N.D. Ga. 2019). The failure to provide pre-suit notice requires
dismissal of the action. Nat’l. Env’t. Found., 926 F.2d at 1097—98.

The required contents of a pre-suit notice under the CWA are provided by
regulation. A CWA notice letter:

shall include sufficient information to permit the recipient to identify
the specific standard, limitation, or order alleged to have been
violated, the activity alleged to constitute a violation, the person or
persons responsible for the alleged violation, the location of the
alleged violation, the date or dates of such violation, and the full name,
address, and telephone number of the person giving notice.

40 C.F.R. §135.3.

1. Dalton Utilities

Plaintiff sent Dalton Utilities a Notice Letter on June 24, 2020 (“June
Notice”) and a Supplemental Notice Letter on August 4, 2020 (“August Notice”).
(Doc 418-1; Doc. 418-3.) The Notice Letters aggregate 16 pages of substantive
content, were timely sent, and were attached to the Third Amended Complaint.
The relevant parts of the Letters indicate the following;:

1. Plaintiff intends to sue Dalton Utilities as owner and operator of
the wastewater collection/treatment facility and the Riverbend
Wastewater Land Application System (“LAS”) located on
Riverbend Road in Whitfield and Murray Counties, Georgia for
longstanding and ongoing violations of the Clean Water Act arising
out of illegal discharges of per- and polyfluoroalkyl (“PFAS”) from
the LAS into the Conasauga River and its tributaries. (Doc. 418-1
at1.)

2. The illegal discharges by Dalton Utilities have contaminated the
Conasauga River and the Oostanaula River as well as the City of
Rome’s drinking water supply with toxic chemicals known
collectively as PFAS. (Id. at 2.)
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3. Dalton Utilities operates the Riverbend, Loopers Bend, and
Abutment Road Water Pollution Control Plants (“WPCPs”) as well
as the Riverbend LAS. After collection/treatment of wastewater at
these WPCPs, the wastewater effluent is applied to the 9,800 LAS
using approximately 19,000 sprayheads. (Id.)

4. The treatment technology utilized by these mechanical
preapplication WPCPs cannot remove PFAS from the wastewater
prior to the application of this effulent to the LAS. (Id. at 3.)

5. Dalton Utilities’ wastewater collection and disposal system is a ‘no
discharge’ system. The LAS permit (GAJ020056) authorizes
Dalton Utilities to discharge wastewater effluent to the LAS but
expressly prohibits any discharge from the LAS to surface waters.
Despite this prohibition, EPA has determined that a “significant
amount” of the effluent sprayed onto the LAS leaves the LAS via
surface waters and enters the Conasauga River. (Id.)

6. PFAS resist degradation during the treatment process at Dalton
Utilitiess WPCPs, and human exposure to PFAS through
contaminated drinking water can cause an array of serious health
effects and diseases including certain cancers, immunotoxicity,
thyroid disease, liver disease, high cholesterol, pregnancy-induced
hypertension, and ulcerative colities. (Id.)

Under the heading, “Violations of the Clean Water Act,” the Notice Letters

1. Dalton Utilities is in violation of Section 301(a) of the CWA, 33
U.S.C. § 3133(a), due to unpermitted discharges of PFAS,
including, but not limited to, perfluorooctanoic acid (“PFOA”) and
perflurorooctane sulfonic acid (“PFOS”) from the LAS to the
Conasauga River and/or its tributaries. (Id. at 4.)

2. The requirement for an NPDES Permit authorizing these
discharges arose at the time that Dalton Utilities first knew or
should have known that pollutants were being discharged into
surface waters, and each day since that time is a violation of the
CWA. (Id.)

3. Section 301(a) of the CWA, 33. U.S.C. § 1311(a), prohibits the
discharge of pollutants from a point source to waters of the United
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States except in compliance with an NPDES permit issued
pursuant to Section 402 of the CWA, 33 U.S.C. § 1342. Each
discharge that is not authorized by a permit constitutes a separate
violation of the CWA. 33 U.S.C. § 1319(d). (Id. at 5.)

4. Dalton Utilities has, since as early as 2006, and every day since at
least June of 2015 been in continuous violation of Section 301 of
the CWA by discharging PFAS from the LAS, the sprayheads
located thereon, and/or ditches and drainage channels that flow
from the LAS to surface waters and into the Conasauga River
and/or its tributaries, which constitute waters of the United States,
without an NPDES Permit authorizing such discharges as required
by 33 U.S.C. § 1342. (Id.)

5. Dalton Utilities has also violated Section 301 of the CWA by
discharging PFAS from the LAS, the sprayheads located thereon,
and/or ditches and drainage channels that flow into the
groundwater beneath the LAS, which is hydrologically connected
to the Conasauga River and/or its tributaries, and constitutes the
functional equivalent of direct discharges to these surface waters.
(Id. at 5-6.)

6. Dalton Utilities has, without a permit and in violation of Section
301 of the CWA, discharged raw sewage from the various
wastewater collection/treatment facilities associated with the LAS
into waters of the State (“spills”), including the Conasauga River
and tributaries thereto on specified dates from December 2015
through June 2020. (Doc. 418-3 at 4-5.)

7. Georgia’s Water Quality Control Act, O.C.G.A. § 12-5-30, et seq.
requires that “where necessary reasonable usage of the waters of
the state and reasonable treatment of sewage, industrial wastes,
and other wastes prior to their discharge into such waters,” and
provides that “it shall be unlawful to use any waters of the state for
disposal of sewage, industrial wastes, or other wastes.” O.C.G.A. §
12-5-29(a) Because Dalton Utilities’ conventional treatment
technology cannot remove PFAS from its wastewater prior to
application at the LAS, Dalton Utilities has also violated the
GWQCA and the CWA by using waters of the State for disposal of
sewage, industrial wastes, or other wastes. (Id. at 7.)

8. Dalton Utilities has violated several conditions of its LAS Permit
as well as state and local laws. The LAS Permit violations include,
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but are not limited to, discharging PFAS from the Riverbend LAS
to the Conasauga River and/or its tributaries in violation of the
LAS Permit’s “no-discharge to surface waters” effluent limitation,
failing to maintain and operate the LAS in such a manner as to
prevent the discharge of PFAS, failing to notify EPD of the location
and nature of ongoing PFAS discharges into waters of the State,
failing to require compliance with applicable pretreatment
standards and permits, failure to prevent and/or enforce
prohibited discharges, failure to revise local limits to prevent Pass-
Through of pollutants, and PFAS in particular, through the Dalton
collection and disposal system and the LAS as well as the
contamination of municipal sludge with PFAS, and failing to halt
or prevent discharges of PFAS into the POTW which present an
imminent and substantial endangerment to the public health and
welfare. (Id. at 8—10.)
As for the timing of the violations, the Notice Letters state that violations
have occurred “since as early as 2006, and every day since at least June of 2015.”
(Doc. 418-1 at 5.) Specifically, the June and August Notice Letters reference
sampling dates on which Defendant Dalton Utilities discharged PFAS in violation
of 33 U.S.C. § 1311 on at least the following: June 19, 2016; June 20, 2016; June 21,
2016; June 22, 2016; June 23, 2016; June 24, 2016; July 20, 2016; July 21, 2016;
November 20, 2019; November 21, 2019; and June 18, 2020. (Doc. 418-1 at 6-7;
418-3 at 3-4.) The August Notice Letter states that Dalton Utilities discharged
thousands of gallons of raw sewage from the various wastewater
collection/treatment facilities associated with the LAS into waters of the State
(“spills”), in violation of 33 U.S.C. § 1311 on at least the following: December 2,
2015; February 21, 2016; February 24, 2016; March 29, 2016; July 15, 2016;

November 8, 2016; December 18, 2016; December 23, 2016; April 3, 2017; June

15, 2017; June 21, 2017; September 22, 2017; December 20, 2017; April 16, 2018,
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August 4, 2018; August 22, 2018; February 22, 2019; May 11, 2019; September 3,
2019; October 30, 2019; October 31, 2019; November 9, 2019; January 1, 2020;
and June 17, 2020.

Dalton Utilities argues that the Notice Letters are “blanket assertion[s]”
insufficient to allow it to identify the precise dates and locations of the alleged
violations. (Dalton Utilities Mot., Doc. 474 at 25—26.) It further argues that the
August Notice fails to indicate what the spills entailed, whether they were point
sources or if they reached waters of the United States or if they released sewage
overland or underground. (Id. at 26.) Dalton Utilities asserts Plaintiff’s notice is
insufficient based on the Eleventh Circuit’s direction that “notice requirements are
strictly construed to give the alleged violator the opportunity to correct the
problem before a lawsuit is filed.” Kendall v. Thaxton Rd. LLC, 443 F. App’x 388,
392 (11th Cir. 2011) (quoting Nat’l Parks & Conservation Ass’n, Inc. v. Tennessee
Valley Auth., 502 F.3d 1316, 1329 (11th Cir. 2007).5

Dalton Utilities’ arguments are unconvincing. The notice requirement does
not demand that a citizen plaintiff “list every specific aspect or detail of every
alleged violation.” Nat'l Parks & Conservation Ass'n, Inc., 502 F.3d at 1329
(quoting Pub. Interest Research Group of New Jersey, Inc. v. Hercules, Inc., 50
F.3d 1239, 1248 (3d Cir. 1995)). Rather, it requires that the notice letter provide

“enough information to permit the [recipient] to identify the allegedly violated

5 In National Parks, though, the Eleventh Circuit held notice was insufficient where the notice
letter alleged only that the defendant had violated an entire regulatory subpart (that itself had
multiple subparts) and did not allege any specific violations.
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standards, dates of violation, and relevant activities,” with sufficient specificity.
See id. “In practical terms, the notice must be sufficiently specific to inform the
alleged violator about what it is doing wrong, so that it will know what corrective
actions will avert a lawsuit.” Carney v. Gordon County, Georgia, 2006 WL

4347048, at *5 (N.D. Ga. Sept. 12, 2006) (quoting Atlantic States Legal Found.,

Inc. v. Stroh Die Casting Co., 116 F.3d 814, 819 (7th Cir. 1997)).

In National Parks, the Eleventh Circuit held that the plaintiff’s notice letter

was inadequate where the notice letter alleged only that the defendant had violated

an entire regulatory subpart (that itself had multiple subparts) and did not allege

any specific violations or activities:

Rather than identifying the “specific standard” allegedly violated,
National Parks’ letter broadly alleged that the operation of Colbert
Unit 5 violated “all of the requirements of Subpart D.” Subpart Da sets
emissions standards for several pollutants including sulfur dioxide,
nitrogen oxide, and particulate matter. National Parks and the Sierra
Club eventually discovered that TVA was in compliance with the
standards for nitrogen oxide and particulate matter, and their
ultimate New Source Performance Standards claim alleged only that
TVA violated the standards for sulfur dioxide—a much narrower claim
than the letter’s broad allegations of constant violations of the entirety
of Subpart Da. Similarly, the allegation that TVA has “failed every
day” to comply with EPA regulations since its modification of Unit 5
in 1983 does not identify specific activities that violate the Act, and,
while the letter does date these violations to a nearly 20—year span of
time, this provides little guidance to TVA in identifying the violations
of which it was accused.

502 F.3d at 1329-30.

Here, Plaintiff did more than generally state dates and locations of the

alleged violations. California Sportfishing Prot. All. v. City of W. Sacramento, 905
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F. Supp. 792, 796, 799 (E.D. Cal. 1995) (finding a notice letter insufficient when it
stated, “[f]or the previous five years on hundreds of occasions you have violated
your NPDES permit.”) Plaintiff lists specific sampling locations and pinpoints
actual dates as well as date ranges identifying when and where the alleged
violations were occurring. (Doc. 418-1; Doc. 418-3.) As to the spills, Plaintiff’s
Letters allege that they were discharges from Dalton Utilities wastewater collection
system and list the date of each spill. (PI. Res. Br., Doc. 511 at 24; Doc. 418-3 at 4—
5.) Plaintiff’s letter complied with the requirements of 40 C.F.R. § 135.3 and
identified the specific statutory provisions and standards allegedly violated, the
nature of the alleged violations, and the dates of the alleged violations. Therefore,
the contents of the Notice Letters were sufficient to put Dalton Utilities on notice.

2. DWSWA

Plaintiff sent DWSWA a Notice Letter on June 26, 2020 (“June Notice”) and
a Supplemental Notice Letter on August 17, 2020 (“August Notice”). (Doc 418-2;
Doc. 418-4.) Similar to the Notice Letters Plaintiff sent to Dalton Utilities, the June
and August Notices aggregate eight pages of substantive content, were timely sent
and attached to the Third Amended Complaint. The relevant parts of the Letters
indicate the following;:

1. Plaintiff intends to sue the Dalton- Whitfield Solid Waste
Authority as owner and operator of the Old Dixie Highway Landfill
and Carpet Landfill located at 4189 Old Dixie Highway, SE in Dalton,
Georgia for violations of the CWA arising out of its provision of solid
waste management services, including the operation of the landfills,
and its associated discharges of industrial/process wastewater
containing PFAS to the City of Dalton’s sewage system operated by
Dalton Utilities and consisting of three Water Pollution Control Plants
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(“WPCPs”) that discharge into the Riverbend LAS, collectively
referred to as the Dalton POTW. (Doc. 418-2 at 1.)

2. DWSWA'’s discharges of PFAS into the Dalton POTW constitute
prohibited discharges that violate the national pretreatment
standards promulgated under Section 307 of the CWA, 33 U.S.C. §
1317, Dalton Utilities’ Sewer Use Rules and Regulations (“SURR?”),
and the Georgia Water Quality Control Act. (Id. at 2.)

3. DWSWA’s discharges of PFAS into the Dalton POTW cause
“Pass Through,” as they are not susceptible to treatment by the Dalton
POTW and are discharged from the LAS into waters of the State of
Georgia and the United States contaminating those waters with PFAS
causing violations of Dalton Utilities’ CWA permits, including its LAS
Permit and its NPDES General Stormwater Permit. (Id.; see also Doc.
418-4 at 2.)

4. DWSWA is aware of the fact that the treatment technology
utilized by Dalton Utilities cannot remove PFAS from the wastewater
prior to application of this effluent to the LAS. (Doc. 418-2 at 3.)

5. Dalton Utilities’ wastewater collection and disposal system is a
“no discharge” system governed by an LAS Permit. The LAS is also
covered by and subject to the NPDES Industrial General Permit
GAR050000 which authorizes certain storm water discharges from
the LAS. However, Part 1.1.4 of the NPDES Permit expressly prohibits
“Non-Stormwater Discharges,” which are discharges of stormwater
mixed with non-stormwater and include discharges of process
wastewater, industrial wastewater, and contaminated stormwater.
(Doc. 418-4 at 3.)

Under the heading, “Violations of the Clean Water Act,” the Notice Letters state:

1. DWSWA has violated, and continues to violate, the national
pretreatment standards promulgated under Section 307 of the CWA,
33 U.S.C. § 1317, by discharging PFAS into the Dalton sewerage
system. 40 C.F.R. § 305(a)(1) provides that a “User shall not
introduce into a POTW any pollutant(s) which cause Pass Through or
Interference.” (Doc. 418-2 at 4; Doc 418-4 at 4.)

2, “Pass Through” is defined by the CWA as a discharge which

“exits the POTW into waters of the United States in quantities or
concentrations which, alone or in conjunction with a discharge or
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discharges from other sources is a cause of a violation of any
requirement of the POTW’s NPDES permit.” 40 C.F.R. § 403.3(p).
(Id.)

3. Because the treatment technology used by the Dalton POTW
cannot remove PFAS from the wastewater prior to its application at
the LAS, DWSWA'’s discharges of industrial/process wastewater
containing PFAS into the Dalton POTW have been and continue to be
discharged from the LAS along with stormwater into waters of the
State and waters of the United States, including the Conasauga River
and tributaries thereto. These “non-stormwater” discharges result in
violations of the LAS Permit and the NPDES Permit which prohibit
such discharges. (Doc. 418-2 at 4; Doc 418-4 at 4.)

4. DWSWA'’s discharges of PFAS into the Dalton POTW cause
Pass Through in violation of Dalton Utilities’ LAS Permit, NDPES
Permit, § 2.4.1 of the SURR, and federal and state laws. (Id.)

5. “As the DWSWA continues to receive and dispose of PFAS in
Dalton, its illegal and prohibited discharges of PFAS into the Dalton
POTW are ongoing and likely to recur.” (1d.)

6. The City of Dalton enacted the SURR to incorporate federal and
state pretreatment standards for discharges of industrial wastes into
the Dalton POTW, so that Dalton Utilities could “comply with all State
and Federal laws, including the Clean Water Act, the General
Pretreatment Regulations, the Georgia Water Quality Control Act, and
Georgia Department of Natural Resources Rules.” SURR, at § 1.1.
Section 2.4.1 of the SURR provides that “No User shall contribute or
cause to be contributed directly or indirectly to the POTW any
Pollutant or Wastewater that causes Pass Through or Interference.”
(Id. at 4-5.)

7. DWSWA has violated and continues to violate the Georgia
Water Quality Control Act and the CWA “by using waters of the State
for disposal of industrial wastes and failing to notify the division of
these PFAS discharges or to immediately take all reasonable steps to
prevent injury to the health or property od downstream users.” (Id. at
6.)
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The Notice Letters state that the violations have occurred “since at least 2015” and
are “ongoing and likely to recur.” (Id. at 4—6.) The Notice Letters also cite to a
specific sampling event on June 21, 2016 documenting DWSWA'’s industrial
discharge of PFAS to the Dalton POTW in violation of the national pretreatment
standards and the CWA. (Id. at 4)

DWSWA generally argues that the notice requirement is strictly construed,
and the Notice Letters’ lack of specificity makes it impossible to identify where and
when the alleged violations occurred. (DWSWA Mot., Doc. 475 at 21—22.) (citing
Hallstrom v. Tillamook Cty., 493 U.S. 20, 28 (1989)). More specifically, DWSWA
argues that Plaintiff did not identify enough information regarding how discharges
containing PFAS are violations or how DWSWA caused violations of Dalton
Utilities’ permits. (Id. at 22; DWSWA Reply, Doc. 532 at 4.) Additionally, DWSWA
contends that Plaintiff’s failures to identify violations of Dalton Utilities’ NPDES
Permit in the June Notice and to attach the August Notice to the Second Amended
Complaint are not cured by his “belated” attachment to the Third Amended. (Id.)

Again, the Court finds DWSWA’s arguments unpersuasive. First, Plaintiff
served DWSWA with the August Notice on August 17, 2020, and filed the Third
Amended Complaint on December 14, 2020, well after the 60 days required by 40
C.F.R., Part 135. (PI. Res. Br., Doc 512 at 24. See Third Am. Compl., Doc. 418 1 8;
Doc. 418-4.) DWSWA misconstrues Hallstrom. The Supreme Court in Hallstrom
v. Tillamook Cty., 493 U.S. 20 (1989) held that the 60-day time requirement is

strictly construed, not the specificity of the content. Id. at 26. Courts in this District
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have held that the notice must be “sufficiently specific to inform the alleged violator
about what it is doing wrong.” Carney v. Gordon County, Georgia, 2006 WL
4347048, at *5 (N.D. Ga. Mar. 14, 2007) (quoting Atlantic States Legal Found.,
Inc. v. Stroh Die Casting Co., 116 F.3d 814, 819 (7th Cir. 1997). See, Pub. Interest
Research Grp. Of New Jersey, Inc. v. Hercules, Inc., 50 F.3d 1239, 1247 (3d. Cir.
1995) (finding sufficient notice when a citizen provided an alleged violator with the
statute and parameter violated, the party involved, and the date of violation
because the notice provision “does not require the citizen identify every detail of a
violation”). Here, Plaintiff clearly explains how DWSWA'’s alleged discharges of
industrial wastewater containing PFAS into the Dalton POTW since at least June
2015, and specifically on June 21, 2016, are “Pass Through” discharges in violation
of Dalton Utilities’ permits, national pretreatment standards, the SURR, and the
CWA. (Doc. 418-4 at 1-2, 5.)

Finally, Plaintiff identified how DWSWA'’s industrial wastewater discharges
containing PFAS caused violations of Dalton Utilities’ NPDES Permit and their
LAS Permit’s prohibition on such discharges. (Doc. 418-4 at 4—5; Doc. 418-2 at 4—
5.) The Court agrees with Plaintiff's contention that any more information is
deemed unnecessary because DWSWA has control over their industrial discharges,
not the design and operation of the LAS. (PI. Res. Br., Doc. 512 at 26.) Overall, the
Letters provided DWSWA with sufficient information so it could identify what it

was doing to result in Pass Through and non-stormwater industrial discharges in
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violation of Dalton Utilities Permits in order to take corrective action. Accordingly,
Plaintiff complied with the pre-suit requirements of the CWA.

B. Count I: Discharge of Pollutants to Surface Waters Without an
NPDES Permit in Violation of the Clean Water Act against Dalton
Utilities
Count I of the Complaint is brought against Dalton Utilities for violations of

the Clean Water Act. Dalton Utilities marshals a series of arguments, all of which

are fruitless, as reasoned below.

1. Plaintifs CWA claim against Dalton Utilities is not barred
as an improper collateral attack

In Count I of the Complaint, Plaintiff claims the Dalton Utilities is
discharging PFAS from its Land Application System (“LAS”) to the Conasauga
River and its tributaries without the required National Pollutant Discharge
Elimination System (“NPDES”) Permit. As alleged, industrial wastewater from the
Manufacturing Defendants, containing PFAS, is discharged into the Dalton POTW,
where it is treated before being pumped to the 9,800-acre LAS for land application
and disposal using approximately 19,000 sprayheads. PFAS resist degradation
during treatment at Dalton Utilities’ POTW and increase in concentration as they
accumulate over time in the LAS. Defendants are aware that conventional
treatment processes and land application will not remove PFAS prior to their
discharge to the Conasauga River and its tributaries adjacent to the LAS. The
operation of the Dalton POTW — including the wastewater collection and
treatment facilities and the LAS — is governed by the State of Georgia issued Land
Application System Permit No. GAJ020056 (“LAS permit”). The LAS is also
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subject to coverage under the NPDES General Stormwater permit which
authorizes certain point source stormwater discharges from the LAS. Neither of
these permits authorize discharge of PFAS from the wastewater collection system
or the LAS to surface waters. Rather, Plaintiff alleges a separate NPDES permit is
required for discharges of PFAS.

Dalton Utilities argues that Plaintiff's CWA claim is barred as an improper
collateral attack on Georgia Environmental Protection Division’s (“EPD”)
regulatory authority and permitting decisions. Dalton Utilities acknowledges in its
Motion to Dismiss that “the LAS Permit explicitly prohibits the point source
discharge of waste from the LAS,” but asserts that Dalton Utilities “strictly
complies with all LAS Permit conditions,” is not in violation of either of its permits,
and Plaintiff has not alleged that Dalton Utilities has failed to comply with its
permits. (Dalton Utilities Mot., Doc. 474-1 at 5, 22, 24.) Dalton Utilities asserts
(without any specific authority) that because the POTW is regulated by EPD and
because EPD issued Dalton Utilities the LAS permit, “EPD has indicated that an
NPDES permit for land-applied wastewater is unnecessary,” and that “EPD has

already made the determination that the LAS is a fully permitted nonpoint source.”

(Id. at 24) (emphasis added). Dalton Utilities contends that:

the LAS Program regulates only nonpoint source discharges. Indeed,
the applicable regulations make clear that “[o]Jwners of land disposal
or land treatment systems which employ overland flow, subsurface
drain fields, or other techniques which result in one or more point
discharges into surface waters of the State, must obtain an NPDES
permit and will not be issued a land disposal system permit.” Ga.
Comp. R. & Regs. 391-3-6-.11(3) (emphasis added). The boundaries
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are clear: point source discharges are regulated through NPDES

permits; nonpoint source discharges (of land-applied waste) are

regulated through the LAS Program.
(Id. at 26.)

Dalton Utilities further asserts that Plaintiffs CWA claim should be
dismissed because Plaintiff did not participate in the public comment process and
did not avail himself of EPD’s procedures for appealing the issuance of the permits.
Dalton Utilities characterizes Plaintiff’s claim as a request to have this Court insert
itself into EPD’s technical permitting process.

Dalton Utilities’ arguments are meritless.

First, Dalton Utilities mischaracterizes the nature of Plaintiffs CWA claim.
Plaintiff is not challenging the issuance of Dalton Utilities’ permits. Rather,
Plaintiff has brought a citizen enforcement action for alleged unpermitted point
source discharges of PFAS from the LAS and its wastewater collection system in
violation of the CWA.

Second, the CWA citizen suit provision does not require a Plaintiff to exhaust
state administrative remedies prior to bringing an action for violations of the CWA.
The citizen suit provision authorizes a citizen to bring a civil action “against any
person (including (i) the United States, and (ii) any other governmental
instrumentality or agency to the extent permitted by the eleventh amendment to

the Constitution) who is alleged to be in violation of (A) an effluent standard or

limitation under [the Act] or (B) an order issued by the Administrator or a State
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with respect to such a standard or limitation.” 33 U.S.C. § 1365(a)(1). The only
relevant statutory prerequisites and limitations imposed on citizen suits are that:

(1) no action may be brought “(A) prior to sixty days after the

plaintiff has given notice of the alleged violation (i) to the [EPA]
Administrator, (ii) to the State in which the alleged violation
occurs, and (iii) to any alleged violator of the standard,
limitation, or order,” and

(2) noaction may be brought if [EPA] or State has commenced and

is diligently prosecuting a civil or criminal action in a court of
the United States, or a State to require compliance with the
standard, limitation, or order.”

33 U.S.C. § 1365(b).

Third, Dalton Utilities asserts without any authority that the LAS is a fully
compliant and permitted nonpoint source. Dalton Utilities’ position that the LAS
is a nonpoint source is contradicted by its simultaneous authorization for coverage
under the NPDES General Permit for Stormwater Discharges Associated with

Industrial Activity, which expressly provides “[i]n accordance with the provisions

of ... the Clean Water Act . . . all new and existing stormwater point sources within

the state of Georgia that are required to have a permit, upon submittal of a Notice
of Intent, are authorized to discharge stormwater associated with industrial
activity ... in accordance with the limitations, monitoring requirements and other
conditions set forth” therein. (Ex. C to Motion to Dismiss) (emphasis added).
Dalton Utilities has not cited any governing authority to support the contention
that the CWA and Georgia’s LAS are mutually exclusive regulatory programs. (See

Doc. 474-1 at 25.)
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The distinction between point source and nonpoint source is critical because
the Plaintiffs CWA claim in Count I is based on Section 301’s prohibition of
discharges of pollutants to point sources. “The Clean Water Act forbids the
‘addition’ of any pollutant from a ‘point source’ to ‘navigable waters’ without the
appropriate permit from the Environmental Protection Agency (EPA).” Cty. of
Maui, Hawaii v. Hawaii Wildlife Fund, 140 S.Ct. 1462, 1468 (2020); 33 U.S.C. §§
1311(a), 1362(12)(A). The purpose of the Clean Water Act is to “restore and
maintain the ... integrity of the Nation’s waters,” and the Act insists “that a person
wishing to discharge any pollution into navigable waters first obtain EPA’s
permission to do so.” Hawaii Wildlife Fund, 140 S.Ct. at 1468.

The National Pollutant Discharge Elimination System, or NPDES, requires
dischargers to obtain permits that place limits on the type and quantity of
pollutants that can be released into the Nation’s waters. South Florida Water
Management Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 101 (2004); see
also City of Guyton v. Barrow, 828 S.E.2d 366, 371-72 (Ga. 2019) (“The CWA
protects water quality through two measures. First, the CWA authorizes the federal
Environmental Protection Agency (“EPA”) to establish ‘effluent limitations’ to
restrict the quantity, rate, and concentration of specified substances from point
sources. Second, the CWA also requires states to establish ‘water quality standards’
for all waters within their boundaries. The CWA enforces these effluent limitations
and water quality standards by making it unlawful to discharge any pollutant

through a point source without a permit issued under the National Pollutant
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Discharge Elimination System (‘NPDES’).”) (citations omitted). “Georgia, as do
most states, administers the NPDES program within its borders subject to EPA
oversight of the permit-issuing procedures.” City of Guyton v. Barrow, 828 S.E.2d
at 372.

The CWA defines a “point source” as “any discernible, confined, and discrete
conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit,
well, discrete fissure, container ... from which pollutants are or may be discharged.”
33 U.S.C. § 1362(14). Courts interpret the term “point source” broadly. Parker,
386 F.3d at 1009 (holding that debris and construction equipment that collected
water, which then flowed into stream, qualified as a point source under the CWA).
As the Third Circuit has noted, “[t]he concept of a point source was designed to
further this scheme by embracing the broadest possible definition of any
identifiable conveyance from which pollutants might enter the waters of the United
States.” United States v. West Indies Transp., Inc., 127 F.3d 299, 300 (3d Cir.
1997) (quoting United States v. Earth Sciences, Inc., 599 F.2d 368, 373 (10th Cir.
1979)), cert. denied, 522 U.S. 1052 (1998). In discussing the meaning of “point
source,” the Tenth Circuit has opined that “it contravenes the intent of the [Clean
Water Act] and the structure of the statute to exempt from regulation any activity
that emits pollution from an identifiable point.” United States v. Earth Sciences,
Inc., 599 F.2d 368, 373 (10th Cir. 1979). In holding that “a point source need not
be the original source of the pollutant; it need only convey the pollutant to

“navigable waters,” the Supreme Court noted that one of the Clean Water Act’s
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“primary goals was to impose NPDES permitting requirements on municipal
wastewater treatment plants.” South Fla. Water Mgmt. Dist., 541 U.S. at 105. The
Supreme Court further noted that Section 1314(f)(2)(F) of the CWA, which
concerns nonpoint sources, “does not explicitly exempt nonpoint pollution sources
from the NPDES program if they also fall within the ‘point source’ definition.” Id.
at 106.

Several courts have found that both land application systems and
sprayheads are point sources, as discussed below.

In a similar CWA citizen suit brought by the Flint Riverkeeper in the Middle
District of Georgia, the district court found that industrial wastewater
contaminated with high levels of pollutants discharged from the defendant’s land
application system and industrial wastewater treatment plant were point source
discharges. Flint Riverkeeper, Inc. v. Southern Mills, Inc., 276 F.Supp.3d 1359,
1367-68 (M.D. Ga. 2017) (finding that the plaintiffs’ allegations that the
defendant’s overland wastewater enters tributaries of the Flint River “via ditches,
runnels, seeps, and other discrete conveyances” on defendant’s property were
sufficient to state a claim that the defendant discharges wastewater overland from
a point source and finding that plaintiffs’ allegations that defendant’s spraying of
wastewater into its LAS fields through a series of spray heads were from a point
source because a spray apparatus can be a discernable, confined, and discrete
conveyance, and other district courts have found spray apparatuses are point

sources).
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In United States v. Earth Sciences, Inc., the Tenth Circuit examined a system
specifically designed to prevent polluted runoff from entering an adjacent creek.
599 F.2d 368, 370 (10th Cir. 1979). The defendant in that case operated a gold
leaching operation where a toxic solution containing cyanide was sprayed over a 3
and V2 to 4-acre pile of gold ore to aid in separating the gold from the ore. The toxic
solution leached down through the gold ore and collected beneath the pile on a
plastic liner, where it drained into a sump, and then was pumped into a processing
trailer, before being sprayed back onto the pile. The system of sprayers, pumps,
and sumps was intended to be a closed, circulating system that would not result in
any discharge of the toxic solution. See id. When this system overflowed due to
heavy snow melt, the toxic solution was discharged into the nearby creek on several
occasions. See id. The court stated that it had “no problem finding a point source
here.” Id. at 374. First, it viewed “the combination of sumps, ditches, hoses and
pumps ... as a closed circulating system to serve the gold extraction process with
no discharge.” Id. (emphasis added). The court further found that:

When [the system] fails because of flaws in the construction or

inadequate size to handle the fluids utilized, with resulting discharge,

whether from a fissure in the dirt berm or overflow of a wall, the
escape of liquid from the confined system is from a point source.

Although the source of the excess liquid is rainfall or snow melt, this

is not the kind of general runoff considered to be from nonpoint
sources under the [Clean Water Act].

Id.
In Reynolds v. Rick’s Mushroom Service, Inc., the defendants utilized a

system designed to prevent the discharge of pollutants. This system was designed
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in conjunction with state authorities, and consisted primarily of land gradations,
berms around the waste material, a sedimentation basin, a wastewater
impoundment, and a sprayer system. It was designed to channel the wastewater
from the defendants’ property, collect the wastewater, and ultimately to irrigate
grass fields without releasing the pollutants into the nearby stream or any other
waters. While utilizing the wastewater as a source of nutrients, the grass fields were
intended to serve the purpose of filtering the pollutants from the wastewater. Yet,
when the system breaks down, as it did due to leaks in the berms, or when the
system is used improperly, it results in a discharge of polluted wastewater into the
nearby stream. The district court therefore concluded that the defendants’
operation was clearly the kind of system that Congress intended to include within
the definition of “point source.” 246 F.Supp.2d 449, 457 (E.D. Penn. 2003). The
court found that the defendants’ system of wastewater collection and spraying was
very similar to systems implemented at “Concentrated animal feeding operations,”
or CAFOs, which are regulated point sources subject to NPDES permitting
requirements® under the CWA where the operators often spray wastewater and

manure onto grass fields, a practice sometimes called “land application.”” Id.

6 See 68 Fed.Reg. 7176, 7196 (Feb. 12, 2003) (relevant portion to be codified at 40 C.F.R. §
122.23(e)) (“Today’s rule clarifies that runoff from the application of CAFO manure, litter, or
process wastewaters to land that is under the control of a CAFO is a discharge from the CAFO and
subject to NPDES permit requirements.”). EPA reasoned that the system of pipes and applicators
are integral parts of the CAFO, and thus should be included within the definition of “point source.”
See id.

7 “Concentrated animal feeding operations” are expressly included in the statutory definition of
point source. 33 U.S.C. § 1362(14).
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Accordingly, the Court DENIES Dalton’s Motion to Dismiss on the grounds
that Plaintiff’s claim is an improper collateral attack, and that the LAS is a fully
compliant and permitted nonpoint source.

2. Plaintiff’s CWA claim is not barred on due process grounds

In a similar vein, Dalton Utilities argues that given the extensive regulation
of the LAS by EPD through a comprehensive permitting program and Dalton
Utilities’ compliance therewith, it would be fundamentally unfair for this Court to
find that the alleged discharges violate the CWA. Dalton Utilities argues that
Plaintiff’'s CWA claim is barred on due process grounds because: (1) the LAS is
extensively regulated by EPD through the LAS Permit and the General Stormwater
Permit, (2) Plaintiff makes no allegation that Dalton Utilities has failed to comply
with either permit, and (3) by issuing the LAS permit, EPD has indicated that an
NPDES permit for land-applied wastewater is unnecessary.

These arguments are not effectively supported and are unpersuasive.

First, Dalton makes numerous “factual” contentions that counter the
allegations of the Third Amended Complaint.® As the Court cannot resolve
evidentiary conflicts at the motion to dismiss stage, it would not be appropriate for
the Court to accept Dalton’s representations regarding determinations that EPD

has purportedly made as to Dalton’s regulatory compliance.

8 See, e.g., (Dalton Utilities Mot., Doc. 474-1 at 16 (“Dalton Utilities has faithfully adhered to the
requirements of the regulatory program”); 18 (“Dalton Utilities is not in violation of either
permit”); 20 (“EPD has indicated that an NPDES permit ... is unnecessary”); 20-21 (“EPD has ...
made the determination that the LAS is a fully permitted nonpoint source”)).
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Second, the case Dalton Utilities relies on as support for its due process
argument is distinguishable and non-binding. In Wisconsin Resources Council v.
Flambeau Mining Co., 727 F.3d 700 (7th Cir. 2013), the Seventh Circuit, following
summary judgment litigation, addressed whether Flambeau Mining Company was
entitled to protection under the CWA’s permit shield provision in defending
against a citizen suit alleging it was in violation of the CWA by discharging
pollutants without a permit. Flambeau initially operated pursuant to a Wisconsin
Pollutant Discharge Elimination System (“WPDES”) Permit in conjunction with its
Mining Permit. Later, the Wisconsin Department of Natural Resources decided to
terminate Flambeau’s separate WPDES permit and instead regulate Flambeau’s
storm water discharge under its Mining Permit. According to the summary
judgment record, all of Flambeau’s subsequent storm water discharges complied
with the Mining Permit.

The CWA’s permit shield provision, 33 U.S.C. § 1342(k), specifies that if a
NPDES permit holder discharges pollutants precisely in accordance with the terms
of its permit, the permit will “shield” its holder from CWA liability. See 33 U.S.C. §
1342(k) (providing that “[cJompliance with a permit issued pursuant to this section
shall be deemed compliance[ ]” for purposes of the federal compliance provision
and the citizen suit provision); Coon v. Willet Dairy, LP, 536 F.3d 171, 173 (2d Cir.
2008) (noting that, under the permit shield, “compliance with an authorized
permit is deemed compliance with the CWA, so as long as [the defendant] was

acting in accordance with its permit it could not be liable in a citizen suit for CWA
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violations”). The Supreme Court has explained that the permit shield’s purpose is
“to relieve [permit holders] of having to litigate in an enforcement action the
question whether their permits are sufficiently strict. In short, [the permit shield]
serves the purpose of giving permits finality.” E.I. du Pont de Nemours & Co. v.
Train, 430 U.S. 112, 138 n. 28 (1977).

According to Plaintiff, Dalton Utilities, unlike the defendant in Flambeau,
does not hold a valid NPDES permit for the point source discharges of PFAS
alleged in the Complaint, and thus cannot make a permit shield argument. There
is no evidence or indication in the record that that EPD has taken the position that
Dalton Utilities’ LAS permit is a valid NPDES permit, or that EPD “has indicated
that an NPDES permit for land-applied wastewater is unnecessary” as Dalton
Utilities asserts. In fact, the regulation on which Dalton Utilities relies for its
argument makes clear that “[o]Jwners of land disposal or land treatment systems
which employ overland flow, subsurface drain fields, or other techniques which
result in one or more point discharges into surface waters of the State, must obtain

an NPDES permit.” Ga. Comp. R. & Regs. 391-3-6-.11(3) (emphasis added). As

the Georgia Supreme Court recently noted about the regulation of land application
systems,

The terms ‘land disposal system’ and ‘land application system’ are
identically defined as ‘any method of disposing pollutants in which the
pollutants are applied to the surface or beneath the surface of a parcel
of land and which results in pollutants percolating, infiltrating, or
being absorbed into the soil and then into the waters of the State.” Ga.
Comp. R. & Regs. rr. 391-3-6-.11 (2) (b) (land disposal system) and
391-3-6-.19 (2) (a) (land application system). A ‘land disposal system’
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applies to pollutants generally and a ‘land application system’ applies
specifically to wastes. Ga. Comp. R. & Regs. rr. 391-3-6-.11 (1) and 391-
3-6-.19 (1). Moreover, a ‘land disposal system’ excludes landfills but
includes ‘ponds, basins, or lagoons used for disposal of wastes or
wastewaters, where evaporation and/or percolation of the wastes or
wastewaters are used or intended to be used to prevent point
discharge of pollutants into the waters of State,” and such systems
will require an NPDES permit (rather than a land disposal
permit) when the system will employ a technique resulting
in “one or more point source discharges into surface waters
of the State.” Id. r. 391-3-6-.11 (2) (b), (3).
City of Guyton v. Barrow, 828 S.E.2d 366, 373 n.6 (Ga. 2019) (emphasis added).
As counsel for Dalton Utilities acknowledged to the Court during oral
argument on its motion, EPD issued the LAS permit based on Dalton Utilities’
representation that its LAS was a “no discharge system.” Plaintiff's Complaint
adequately alleges that the LAS system does not operate according to its design as
a “no discharge system,” but instead Dalton Utilities’ operation of the LAS system
results in discharges of PFAS to the Conasauga River and its tributaries.
Accordingly, the Court DENIES Dalton Utilities’ Motion to Dismiss on due

process grounds.

3. The Court should not abstain from asserting jurisdiction
over Plaintiff’s CWA claim

Dalton Utilities also argues that the Court should abstain from asserting
jurisdiction to avoid disrupting the State’s carefully delineated permitting
program. Dalton Utilities contends that Burford abstention applies here because:
(1) Plaintiff's CWA claim is predicated on the belief that the LAS is an unpermitted

point source, (2) EPD has already made the determination that the LAS is a fully
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permitted nonpoint source, and (3) Plaintiff’s claim requires this Court to examine
whether EPD “has misapplied its lawful authority.”

Dalton Utilities relies on three cases to support its Burford abstention
argument. Each of these cases is distinguishable because there was a pending state
administrative action against the defendant when the citizen suit was filed. See
Nat. Res. Def. Council, Inc. v. BP Products N. Am., 2009 WL 1854527 (N.D. Ind.
2009) (abstaining from exercising jurisdiction over CAA citizen suit where there
was a parallel petition to review the state agency’s permit decision pending in the
Office of Environmental Adjudication, a state agency that handles permit appeals);
Coalition for Health Concern v. LWD, Inc., 60 F.3d 1188 (6th Cir. 1995) (finding
Burford abstention required dismissal of RCRA citizen suit filed after the plaintiffs
abandoned ongoing state administrative proceedings concerning the permitting
issue); Starlink Logistics, Inc. v. ACC, LLC, 2013 WL 212641 (M.D. Tenn. 2013)
(abstaining from exercising jurisdiction over CWA and RCRA citizen suit pending
the final adjudication of Chancery Court proceeding involving plaintiff’s challenge
to an Amended Consent Order entered into between defendant and state
department of environmental compliance regarding defendant’s violations
because the plaintiff’s request for injunctive relief would invite the court to second-
guess the policy decisions reached by the state in negotiating the consent order).

On the other hand, courts in the Eleventh Circuit have consistently found
Burford abstention inapplicable to environmental citizen suits. See Culbertson v.

Coats American Inc., 913 F. Supp. 1572, 1578 (N.D. Ga. 1995) (holding that the
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CWA statutory scheme contemplates citizen suits as a supplement to state
government action and, therefore, the Burford abstention doctrine is not
implicated by a CWA citizen suit); Flint Riverkeeper, Inc. v. Southern Mills, Inc.,
276 F. Supp. 3d 1359, 1370 (“Burford abstention does not apply to citizen suits
brought under the CWA”); Franklin v. Birmingham Hide & Tallow Co., Inc., 1999
WL 35235824, at *12 (N.D. Ala. April 22, 1999) (relying on Culbertson and refusing
to abstain from hearing CWA citizen suit); Anderson v. TLC Dev. Group, Inc.,
2006 WL 3949173, at *1, *4 (M.D. Ga. Aug. 18, 2006) (denying abstention in CWA
citizen suit). In College Park Holdings, LLC v. Racetrac Petroleum, Inc., then-
district Judge Beverly Martin noted an overriding reason for the court to hear
environmental citizen suits:

Congress has told the court to do so. 42 U.S.C. § 6972(a)(1)(A). In fact,

RCRA provides for the judicial enforcement of environmental

standards through the combined efforts of state agencies, federal

agencies, and private citizens. 42 U.S.C. § 6972. RCRA explicitly

empowers citizens to enforce its provisions and precludes citizen suits

in certain instances of state or federal action. 42 U.S.C. §

6972(b)(1)(B). The statutory scheme thus contemplates citizen suits

as a supplement to state government action, and the court could not,

in good faith, unilaterally strip United States citizens of rights given

them by their government.?

Coll. Park Holdings, LLCv. Racetrac Petroleum, Inc., 239 F. Supp. 2d 1322, 1328—

29 (N.D. Ga. 2002) (internal citations omitted).

9 The RCRA citizen suit provision discussed by the Court in College Park Holdings is identical to
the CWA provisions in every material respect.
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Accordingly, the Court rejects Dalton Utilities’ argument that the Court
should abstain from exercising jurisdiction under Burford abstention and
DENIES Dalton Utilities’ Motion to Dismiss on this basis.

4. Plaintiff’s Third Amended Complaint does not state a claim
for a violation of the General Stormwater Permit

Count I of the Third Amended Complaint alleges that Dalton Utilities “has
violated Section 301 of the CWA, 33 U.S.C. § 1311(a), by discharging PFAS from the
LAS into the Conasauga River and/or its tributaries, directly or through
hydrologically connected groundwater beneath the LAS, without an NPDES
Permit authorizing such discharges.” (Third Am. Compl. § 115.) Dalton Utilities
asserts that any attempt to recover for alleged violations of the General Stormwater
Permit must fail because “neither the General Stormwater Permit nor any
allegation related to stormwater is included in Plaintiff’'s CWA claim or referenced
in the Notice Letter.”

Plaintiff agrees that Count I currently does not plead a claim for violations
of the General Stormwater Permit. The Complaint does allege that Dalton Utilities’
operation of the LAS is subject to coverage under the General Stormwater Permit,
and that, contrary to the prohibition in the permit, “stormwater discharges
contaminated with PFAS ... pollute the Conasauga River and its tributaries as they
flow past/through the LAS.” (Third Am. Compl. 19 86, 89, 130.) Plaintiff states in
response to Dalton Utilities’ motion that “as discovery in this matter progresses,

Plaintiff reserves his right to seek leave of Court to amend his Complaint to add
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violations of the CWA against Dalton Utilities based violations of the General
Stormwater permit.”

Accordingly, the Court DENIES AS MOOT Dalton Utilities’ Motion to
Dismiss a claim for violation of the General Stormwater Permit as Plaintiff’s Third
Amended Complaint does not plead such a claim.

5. Plaintiffs Complaint adequately alleges a CWA claim based
on sewage spills

Plaintiff’s Complaint also alleges that Dalton has:

discharged PFAS from its wastewater collection system via “Spills,”
which are defined as any unpermitted discharge of untreated or raw
sewage to waters of the State, in the specific amounts and locations as
set out in the August Notice attached hereto as Exhibit “C” and
incorporated by reference herein. Specifically, Defendant Dalton
Utilities has discharged raw sewage containing PFAS from its
collection system to waters of the State and United States on at least
the following occasions: December 2, 2015; February 21, 2016;
February 24, 2016; March 29, 2016; July 15, 2016; November 8, 2016;
December 18, 2016; December 23, 2016; April 3, 2017; June 15, 2017;
June 21, 2017; September 22, 2017; December 20, 2017; April 16,
2018; August 4, 2018; August 22, 2018, February 22, 2019; May 11,
2019; September 3, 2019; October 30, 2019; October 31, 20109;
November 9, 2019; January 1, 2020; June 17, 2020.

(Third Am. Compl. 1 96); (see also 1 116) (“Dalton Utilities has violated
Section 301(a) of the CWA, 33 U.S.C. § 1311(a), by discharging raw sewage
containing PFAS from its collection system to waters of the State and United States
without an NPDES Permit authorizing such discharges.”)

Dalton Utilities argues that Plaintiff’s claim regarding alleged sewage Spills
must be dismissed because the Complaint failed to allege that the Spills are tied to

“waters of the United States” or to “point sources” as required to bring a suit under
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the CWA. Dalton Utilities contends that Plaintiff’s Spill claim arises from fines
issued by EPD for sewage releases into “waters of the State” which may or may not
also be waters of the United States. Dalton Utilities further contends that Plaintiff’s
allegation that the Spills came from Dalton Utilities’ “wastewater collection
system” is insufficient to allege the Spills were discharged from a point source.
Dalton Utilities’ concern that “waters of the State” may or may not also be
“waters of the United States” does not warrant dismissal of Plaintiff’s claim related
to the alleged sewage spills. Plaintiff’'s Complaint alleges that Dalton Utilities “has

discharged raw sewage containing PFAS from its collection system to waters of the

State and United States” in violation of Section 301(a) of the CWA. (Third Am.

Compl. 91 96; 116.) Plaintiff’'s August, 2020 Notice Letter, incorporated by
reference in the Third Amended Complaint, states that the sewage discharges were
made into the “Conasauga River and tributaries thereto,” and more specifically
identifies the alleged receiving waters as follows:

e December 2, 2015
o 900 gallons to Unnamed Tributary to Tar Creek at 815 East Willow Park Drive
e December 2, 2015
o 2,415 gallons to Unnamed Tributary to Mill Creek at West Tyler St. and
Trammell Street
e February 21, 2016
o 24,000 gallons to Mill Creek at 1310 C&L Drive
e February 24, 2016
o 2400 gallons to McClellan Creek near 205 N. Tibbs Road Overpass and 1-75
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March 29, 2016
o 150 gallons to Hamilton Creek at 309 Elk Street

July 15,2016
o 1200 gallons to Unnamed Tributary to Mill Creek near 420 West Tyler Creek

November 8, 2016
o 2500 gallons to McClellan Creek near 205 N. Tibbs Road Overpass and [-75

December 18, 2016
o 900 gallons to Unnamed Tributary to Mill Creek at 1212 Applewood Drive

December 23, 2016
o 525 gallons to Farrar Branch at 1510 Coronet Drive
April 3, 2017
o 5,235 gallons to Schwab Branch near 1360 Pleasant Grove Road

June 15, 2017
o 8,425 gallons to Mill Creek near 1615 Hickory Street

June 21, 2017
o 650 gallons to UT to Logan Creek at 226 Cherry Bark Way

September 22, 2017
o 6,745 gallons to Mill Creek at Underwood Lift Station

December 20, 2017
o 6,060 gallons to Tar Creek at 1714 South Dixie Highway

April 16,2018

o 1200 gallons to Tributary to Swamp Creek at lift station near 3580 Corporate

Drive
August 4, 2018
o 2,325 gallons to Tributary to Mill Creek at 1500 Cleo Way
August 22, 2018
o 4200 gallons to Tributary of Mill Creek at 1228 N. Thornton Avenue

February 22, 2019

o 1300 gallons to Unnamed Tributary to Mill Creek at 514 Chattanooga Drive
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e February 22, 2019
o 200 gallons to Tar Creek at 907 Lakemont Drive
e February 22,2019
o 3065 gallons to McClellan Creek at 230 Tibbs Road
e May 11,2019
o 1460 gallons to Unnamed Tributary of McClellan Creek at 881 College Drive
e September 3, 2019
o 7500 gallons to Unnamed Tributary to Mill Creek at corner of Piedmont Lane
and Boundary Street
e October 30, 2019
o 2,170 gallons to Mill Creek at 2300 Maddox Chapel Road
e October 31, 2019
o 150 gallons to Unnamed Tributary of Mill Creek at intersection of Trammell
and Clark Street
e November 9, 2019
o 200 gallons to Unnamed Tributary of Mill Creek at intersection of N. Selvidge
Street and Chattanooga Avenue
e January 1, 2020
o 1625 gallons to unnamed Tributary of Mill Creek at 1625 Elkwood Drive
e June 17, 2020
o 500 gallons to Unnamed Tributary of Mill Creek at 1812 Kimberly Park Drive

(Third Am. Compl. Y 96; Ex. C to Third Am. Compl.) Plaintiff has alleged that the
waters where these alleged spills occurred are both waters of the State and waters
of the United States, which the Court must accept as true on a motion to dismiss.°

Plaintiff’s Complaint alleges that the spills were discharged from Dalton
Utilities” wastewater collection, disposal, and land application system, including

approximately 19,000 sprayheads. (Third Am. Compl. 11 84-85, 90, 96, 109, 116.)

10 The CWA regulates “navigable waters” which are defined as “waters of the United States.” 33
U.S.C. § 1362(7). The term “navigable waters” includes “tributaries of waters that can be
navigated.” Parker v. Scrap Metal Processors, Inc., 386 F.3d 993, 1009 (11th Cir. 2004). Streams
and creeks are “navigable waters” if they possess a “significant nexus” to waters that are “are or
were navigable in fact or that could reasonably be so made.” See United States v. Robison, 505
F.3d 1208, 1222 (11th Cir. 2007) (quoting Rapanos v. United States, 547 U.S. 715 (2006)).
Whether a waterbody satisfies the significant nexus test cannot be determined on a motion to
dismiss.
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More specifically, the Complaint alleges that Dalton Utilities’ Water Pollution
Control Plants (“WPCPs”) treat industrial wastewater containing PFAS before it is
pumped to the approximate 9,800-acre Riverbend LAS for land application using
approximately 19,000 sprayheads. (Id. 1 84.)* According to the Complaint, “EPA,
the University of Georgia (“UGA”), and the Georgia Environmental Protection

Division (“EPD”) have identified industrial wastewater originating from

Defendants’ manufacturing facilities, and ultimately discharged from the

Riverbend LAS, as the source of PFAS contamination in the Conasauga River, the

Oostanaula River, the City of Rome’s water supply, and the Coosa River.” (Id. 1 90)
(emphasis added). And, the Complaint alleges that “UGA conducted surface water
sampling in March of 2006 to determine the presence and distribution of PFAS in
the Conasauga River above and below the LAS near Dalton (“UGA Study”). Based
on extremely high concentrations of PFAS downstream of the LAS, including PFOA
at levels as high as 1150 parts per trillion (“ppt”) and PFOS as high as 318 ppt, the

UGA study concluded that the LAS is an “important point source of [PFAS]

contamination.” The UGA Study further found these concentrations of PFAS were

among the “highest ever recorded in surface waters.” (Id. 1 91) (emphasis added).
Finally, Plaintiff alleges that Dalton Utilities’ “discharges of PFAS from the
LAS, the sprayheads located thereon, and/or ditches and drainage channels that

flow from the LAS, into the Conasauga River or its tributaries, constitute the

1 The Complaint alleges that the POTW is made up of the Riverbend, Loopers Bend, and
Abutment Road Water Pollution Control Plants and Riverbend Land Application System. (Third
Am. Compl. 1 84.)
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discharge of a pollutant from a point source requiring an NPDES Permit

authorizing such discharge. (Id. 1109) (emphasis added). Consistent  with
the above discussion of the CWA'’s statutory text and case law interpreting the term
“point source,” Plaintiff has adequately alleged that Dalton Utilities’ alleged spills
were discharges from point sources.

Accordingly, the Court DENIES Dalton Utilities’s Motion to Dismiss
Plaintiff’'s CWA claims related to alleged sewage spills.

6. Plaintiff’s claim is not barred by the statute of limitations

While the heading of Dalton Utilities’ motion states that “Plaintiff’s claim” is
barred by the statute of limitations, the text of argument asserts only that “the law
bars claims for any discharge that did not occur ‘within five years’ of the lawsuit,
i.e., on August 27, 2015 or later.” (Dalton Utilities Mot., Doc. 474-1 at 36.) Plaintiff
agrees that the default limitations period of five years contained in 28 U.S.C. §2462
is applicable to his CWA claims, and that a claim accrues on the date of each of
Dalton Utilities’ unpermitted discharges. (Doc. 511 at 38, n. 18) (citing Nat’l Parks
and Conservation Ass’n v. Tenn. Valley Auth., 502 F.3d 1316, 1322 (11th Cir.
2007)).

According to Plaintiff, the five-year period actually extends back from the
service of the sixty-day notice, not the filing of the lawsuit, because the service of a
sixty-day notice tolls the five-year statute of limitations contained in 28 U.S.C. §
2462. (Id. at 39) (citing Pub. Int. Research Group of N.J. v. Powell Duffryn

Terminals, Inc., 913 F.2d 64, 75 (3d Cir. 1990) (since pre-suit notice is a
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jurisdictional prerequisite to a CWA citizen suit, “equitable considerations” favor
tolling the statute of limitations during the sixty days while EPA and the state
agency consider whether to prosecute); Sierra Club v. Chevron, U.S.A., Ltd., 834
F.2d 1517, 1523 (9th Cir. 1987); Harpeth River Watershed Assoc. v. City of
Franklin, Tennessee, 2016 WL 827584, at *7-8 (M.D. Tenn. Mar. 3, 2016)
(collecting cases).

Plaintiff’s June 24, 2020 Notice Letter alleges multiple violations related to
discharges of PFAS from the land application system and wastewater collection
system that occurred on or after June 24, 2015 and are therefore not barred by the
statute of limitations. Similarly, Plaintiff’'s August 4, 2020 Notice Letter alleges
sewage spills that occurred on or after August 4, 2015 and are therefore not barred.

Accordingly, the Court DENIES Dalton Utilitiess Motion to Dismiss
Plaintiff’s CWA claim as barred by the statute of limitations.

C. Count II: CWA Claim against DWSWA

1. Plaintiff has adequately alleged that DWSWA’s PFAS
discharges caused a violation of Dalton Utilities’ NPDES
Stormwater Permit and the federal pretreatment regulations
and the Sewer Use Rules and Regulations

In Count 2 of the Complaint, Plaintiff claims the Dalton/Whitfield Regional
Solid Waste Authority (“DWSWA”) has discharged, and continues to discharge,
dangerously high levels of PFAS into the Dalton POTW, where these chemicals
resist treatment and cause Pass Through, resulting in their discharge from the
Riverbend Land Application System (“LAS”) to the Conasauga River and its
tributaries in violation of federal pretreatment standards, Dalton Utilities’ Sewer
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Use Rules and Regulations, and Section 307(d) of the Clean Water Act. The PFAS
then migrate downstream and contaminate the Oostanaula River, the source of the
City of Rome’s domestic water supply.

The DWSWA operates two landfills serving Dalton and Whitfield Counties,
including a separate Carpet Landfill. Plaintiff alleges that in 2013, the Solid Waste
Authority installed a forced sewer main to pump its landfill leachate directly to the
Dalton POTW. Sampling of the DWSWA'’s industrial discharge to the Dalton
POTW on June 21, 2016 showed numerous PFAS chemicals — both long-chain and
short-chain — at dangerously high levels. Plaintiff alleges that these discharges are
in violation of the terms of Dalton’s LAS and General Stormwater Permits, thereby
subjecting the DWSWA to liability under Section 307 of the CWA.

Plaintiff alleges that to implement EPA’s pretreatment rules for industrial
wastewater pretreatment programs under the CWA, Dalton Utilities has adopted
Sewer Use Rules and Regulations (“SURR”) and requires industrial dischargers,
such as the DWSWA, to obtain discharge permits to discharge into the POTW.
Dalton Utilities’ LAS permit, which authorizes Dalton Utilities to apply up to 30
million gallons per day of wastewater effluent at the LAS, expressly prohibits any
discharge from the collection system or the LAS to surface waters. The LAS Permit
further provides that if a toxic chemical is “discharged into such waters, or is so
placed so that it might flow, be washed, or fall into them,” Dalton Utilities is
required to “take all reasonable and necessary steps to prevent injury to property

and downstream users.” In addition, the NPDES General Stormwater Permit for
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Dalton Utilities’ system prohibits discharges of stormwater mixed with non-
stormwater, including discharges of “process wastewater, industrial wastewater,
and contaminated stormwater.”

Plaintiff alleges that the DWSWA causes violations of these rules, the
conditions of the Permits, and Section 307(d) of the CWA by discharging industrial
wastewater contaminated with PFAS into the Dalton POTW where these chemicals

pass through and are discharged from the LAS into the Conasauga River and its

tributaries.

Sections 307(b)-(e) of the CWA establish the federal pretreatment program
for regulation of industrial discharges into publicly owned treatment works
(POTWs). 33 U.S.C. § 1317. Section 307(b) authorizes EPA to establish
pretreatment standards to, among other things, “prevent the discharge of any

pollutant through [POTWs], which pollutant interferes with, passes through, or is

otherwise incompatible with such works.” USEPA v. City of Green Forest,
Arkansas, 921 F.2d 1394, 1398 (8th Cir. 1990) (quoting 33 U.S.C. § 1317(b))
(emphasis added); see also 40 C.F.R. § 403.5(a)(1) (providing that industrial users
“may not introduce into a POTW any pollutant(s) which cause Pass Through or
Interference ....”). “Pass Through” is defined as:
A discharge which exits the POTW into waters of the United States in
quantities or concentrations which, alone or in conjunction with a
discharge or discharges from other sources, is a cause of a violation of

any requirement of the POTW’s NPDES permit (including an increase
in the magnitude or duration of a violation).
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40 C.F.R. § 403.3(p). Similarly, Dalton Utilities’ Sewer Use Rules and Regulations
(“SURR”) which incorporate federal and state pretreatment standards for
discharges of industrial wastes into the Dalton POTW provides that:
(D “No User shall contribute or cause to be contributed directly or
indirectly to the POTW any Pollutant or Wastewater that causes
Pass Through or Interference,” (SURR Section 2.4.1; );
(2) and defines “Pass Through” as a “discharge that exits any point
from the Wastewater Treatment Plants into the waters of the
State of Georgia containing quantities or concentrations, which,
alone or in conjunction with a discharge or discharges from
other sources, are a cause of a violation of any requirement of
Dalton Utilities’ LAS Permit, including an increase in the
magnitude or duration of a violation.” (SURR Section 1.4).
(Compl. 1 127.) Under Section 307(d) of the CWA, “it is unlawful for an indirect
discharger to operate in violation of any ‘effluent standard or prohibition or
pretreatment standard’ promulgated under Section 307. 33 U.S.C. § 1317(d); 33
U.S.C. § 1311(a) (“Except in accordance with this section and section[ ] ... 1317 ...
the discharge of any pollutant by any person shall be unlawful”); Int'l Union,
United Auto. Aerospace & Agr. Implement Workers of Am., AFL-CIO v. Amerace
Corp., Inc., 740 F. Supp. 1072, 1079 (D.N.J. 1990). The term “Indirect Discharge
or Discharge” means the introduction of pollutants into a POTW from any non-
domestic source regulated under section 307(b), (c) or (d) of the CWA. 40 C.F.R.

§ 403.3(1)). The term “Industrial User or User” means a source of Indirect

Discharge. 40 C.F.R. § 403.3()).

57




Case 4:20-cv-00008-AT Document 629 Filed 09/20/21 Page 58 of 180

The Eighth Circuit’s decision in Arkansas Poultry Fed'n v. U.S.E.P.A.
explains the POTW industrial wastewater collection, treatment and disposal
process clearly:

After the POTW treats the wastewater, the POTW discharges
the treated wastewater into the nation’s waters. For purposes of the
Act, the POTW is a “direct” discharger and its discharge must meet
certain conditions, or effluent limitations, contained in a permit
issued under the National Pollutant Discharge Elimination System
(NDPES), 33 U.S.C. § 1342. See id. §§ 1311(b)(1)(B), (C), 1314(d)(1).
Similarly, the sludge, or sewage residue that is a by-product of the
POTW's treatment processes, must meet certain requirements
governing its use or disposal.

Most municipal sewage systems, or POTWs, were designed and
built to treat domestic sewage and other similar biological waste.
However, industrial users of POTWs may discharge wastes in
concentrations or volumes that cannot be adequately treated by the
receiving POTW. How indirect industrial discharges can adversely
affect the operation of the receiving POTW was summarized by the
EPA in the supplementary information accompanying the 1987
definitions.

Industrial users’ discharges can inhibit or disrupt a POTW and
thereby cause POTW noncompliance [with its NPDES permit limits]
by physically disrupting the flow of wastewater through the POTW's
system, by chemically or physically inhibiting the treatment
processes, or by hydraulically overloading the plant so that proper
settlement does not occur or wastes are retained for too short a time
to receive adequate treatment before discharge. Pollutants discharged
by industrial users which cannot be treated by the POTW may pass
through the POTW in amounts or concentrations that exceed the
POTW's NPDES permit limits and may also contaminate the sewage
sludge that is a by-product of the POTW's treatment processes and
thereby prevent the POTW from complying with requirements
governing its chosen sewage sludge use of disposal practices.

852 F.2d 324, 326 (8th Cir. 1988) (citing General Pretreatment Regulations, 52

Fed. Reg. 1,586, 1,590 (1987)).
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Defendant DWSWA does not quibble with the fact that “Congress recognized
that the pollutants which some indirect dischargers release into POTWs could
interfere with the operation of the POTWs or could pass through the POTWs
without adequate treatment.” (DWSWA Mot., Doc. 475-1 at 7); see also Arkansas
Poultry Fed'n v. U.S.E.P.A., 852 F.2d at 326. Instead, DWSWA argues that it
cannot be liable for a violation of the CWA because there is “no evidence” that its
discharge of PFAS caused a violation of either Dalton’s LAS Permit or the NPDES
General Stormwater Permit, and because Plaintiff “cannot show a causal link”
between any alleged discharge by the Solid Waste Authority and any alleged permit
violation.

DWSWA’s causation argument is flawed.

First, the DWSWA argues that because Plaintiff has not asserted a claim
against Dalton Utilities for violations of either the LAS Permit or the General
Stormwater Permit, Plaintiff cannot bring a “pass through claim” against the
DWSWA “as such a claim requires proof of discharge in violation of a permit.”
Rather than asserting a claim for violations of the LAS Permit or the General
Stormwater Permit, Plaintiff’s claim is that Dalton Utilities discharged PFAS from
the LAS “without a permit authorizing such discharges.” (See generally, Compl.;
id. 11.) While Plaintiff has elected not to assert claims against Dalton Utilities at
this time for violations of the LAS Permit or the General Stormwater Permit, the
Third Amended Complaint does allege that the DWSWA'’s discharges of PFAS and

contaminated industrial wastewater into the Dalton POTW have exited the LAS in
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quantities or concentrations which are a cause of violations of Dalton Utilities’
permits, and these allegations must be accepted as true on a motion to dismiss.

Second, the DWSWA next argues that the CWA claim in Count 2 must be
dismissed because:

The NPDES Stormwater Permit violation identified by Plaintiff is the

alleged mixing of stormwater and industrial wastewater which then is

discharged from [the Dalton POTW] into a protected body of water.

This violation is not caused by the presence of any one particular

pollutant or chemical such as PFAS in the wastewater, and instead is

caused by the discharge of the mixture. Because the violation of the

NPDES Stormwater Permit identified by Plaintiff occurs regardless of

the presence of PFAS, PFAS cannot be said to be a cause of such

violation.
(Def.’s Mot., Doc. 475-1 at 12.) The DWSWA asserts there is no causal link because:
(1) the permit violation alleged by Plaintiff is not a violation of a set effluent
limitation or other numerical standard contained in the NPDES Stormwater
Permit and Plaintiff has identified no permit, regulation, statute, or other law
which sets a limitation on the discharge of PFAS by a POTW; and (2) the only
violation Plaintiff identified is an alleged violation of the blanket prohibition on
discharging stormwater mixed wastewater.

These arguments are not persuasive and the DWSWA'’s “causation defense”
is premature on a motion to dismiss in light of the Complaint’s actual allegations.

First, Plaintiff is not required to allege a violation of a specific numerical
effluent limitation or standard to bring a claim under Section 307(d). EPA has

promulgated two types of national pretreatment standards that are applicable to

indirect discharges. First, under 40 C.F.R. § 403.5, the Administrator has
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promulgated the prohibited discharges standard which establishes “a general
prohibition [i.e., nonnumerical limit] on the release of any pollutants by any
nondomestic source if those pollutants interfere with or pass through a POTW.”
National Ass'n of Metal Finishers v. EPA, 719 F.2d 624, 634 (3d Cir.1983), rev'd
on other grounds, Chemical Mfrs. Ass'n v. Nat. Res. Def. Council, Inc., 470 U.S.
116 (1985); Int'l Union, United Auto. Aerospace & Agr. Implement Workers of
Am., AFL-CIO v. Amerace Corp., Inc., 740 F. Supp. 1072, 1079 (D.N.J. 1990)
(emphasis added). This standard “serves as a back-up standard to address
localized problems that occur.” 52 Fed. Reg. 1586 (1987); 40 C.F.R. § 403.5(a). This
standard also “establishes specific prohibitions which apply to all non-domestic
users and are designed to guard against common types of pollutant discharges that
may result in interference and pass through (e.g., no discharge of flammable,
explosive, or corrosive pollutants).” 52 Fed. Reg. at 1586; 40 C.F.R. § 403.5(b).
Second, under 40 C.F.R. § 403.6, the Administrator has promulgated national
categorical standards. These standards apply to specific categories of industrial
users and “establish numerical, technology-based discharge limits derived from an
assessment of the types and amounts of pollutants [sic] discharges that typically
interfere with or pass through POTWs with secondary treatment facilities.” 52 Fed.
Reg. at 1586. Plaintiff has sufficiently alleged a violation of the pretreatment
standard under 40 C.F.R. § 403.5 which prohibits the “release of any pollutants by
any nondomestic source if those pollutants interfere with or pass through a

POTW.”
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Second, the DWSWA'’s assertion that there is no causal link between the
alleged discharge of PFAS by the DWSWA and a violation of the General
Stormwater Permit is entirely conclusory:

By its nature, the water being sprayed on the LAS is industrial
wastewater and, as Plaintiff alleges, 90% of the water which enters the
POTW for ultimate disposal at the LAS originates from industrial
users. (TAC, 1 84). Thus, the very purpose of the LAS is to spray
wastewater on the ground and the mere fact that there is PFAS in the
wastewater sprayed on the LAS is not a violation of any permit.
Instead, the permit violation identified by Plaintiff occurs when there
is a discharge of the mixture of stormwater and wastewater. However,
DWSWA'’s alleged PFAS does not cause the presence of wastewater on
the LAS. DWSWA'’s alleged PFAS does not cause wastewater and
stormwater to mix together on the LAS. DWSWA'’s alleged PFAS does
not cause the discharge of any such mixture from the LAS. Instead,
any such discharge is caused by the operation of the LAS and Plaintiff
cannot establish any causal link between DWSWA'’s discharge and the
permit violation at issue.

(Def.’s Mot., Doc. 475-1 at 15-16.) Plaintiff’s claim in Count II is not for discharges
of “wastewater” mixed with stormwater. Plaintiff’s claim is that the DWSWA’s
discharges to the POTW result in PFAS being passed through the POTW in
violation of Section 307 of the CWA. Plaintiff's Complaint alleges that discharges
of PFAS, in contrast to other pollutants, are occurring because PFAS are
environmentally persistent and highly mobile chemicals that readily contaminate
surface waters when released onto land. The DWSWA’s contention runs counter
to the very language of the pretreatment standards and the regulatory definition of

“pass through” as a “discharge which exits the POTW into waters of the United

States in quantities or concentrations which, alone or in conjunction with a
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discharge or discharges from other sources, is a cause of a violation of any

requirement of the POTW’s NPDES permit (including an increase in the
magnitude or duration of a violation). 40 C.F.R. § 403.3(p) (emphasis added); see
also USEPA, Office of Wastewater Management, Introduction to National
Pretreatment Program, June 2011, at iii (“Certain industrial discharge practices
can interfere with the operation of POTWs, leading to the discharge of untreated
or inadequately treated wastewater into rivers, lakes, and other waters of the

United States. In particular, some pollutants are not amenable to biological

wastewater treatment at POTWSs and pass through the treatment plant untreated,

thereby affecting the receiving water and causing deleterious effect.”) (emphasis
added). As the Eighth Circuit held, “an industrial user may be held liable even if
its discharge is only a cause of the POTW’s NPDES permit violation. [The CWA]
does not require that the discharge be the sole cause of the POTW's NPDES permit
violation in order to hold the industrial user liable. EPA’s determination that the
industrial user’s discharge need only be ‘a cause’ of the POTW’s NPDES permit
violation, even though another factor, such as the POTW’s operation difficulties,
or discharges from domestic or other industrial sources, whether alone or in
combination, are independent causes of such violation, is reasonable and
consistent with the Act.” Arkansas Poultry Fed'n v. U.S.E.P.A., 852 F.2d at 328
(internal citations omitted).

Plaintiff alleges that as a result of the DWSWA'’s Pass Through industrial

discharges, PFAS are present in substantial concentrations at the LAS, and readily
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mix with stormwater prior to being discharged from the LAS, causing the
violations of Dalton Utilities’ General Stormwater permit. (Third Am. Compl. 19
89, 130). Thus, contrary to the Authority’s assertion, Plaintiff has alleged that
violations of the General Stormwater permit are caused by the presence of the
PFAS from the DWSWA'’s discharges to the POTW and the LAS.

Finally, DWSWA'’s argument that “this type of general allegation of violation
due to the mixing of stormwater and industrial wastewater [is not] the kind of
permit violation contemplated by the pass through/pretreatment standards” is
false and misleading. Although the General Stormwater Permit does not have
numeric effluent limitations for specific toxic pollutants, the permit clearly
prohibits the discharge of “non-stormwater” which includes “any other type of
process wastewater, industrial wastewater, and contaminated stormwater.” As
Plaintiff points out in his response, while the language of the Stormwater Permit
may be general, Plaintiff has alleged that the DWSWA'’s specific discharges of PFAS
to the POTW are causing specific violations of the permits due to PFAS being
discharged from the LAS into the Conasauga River and its tributaries. And while
discharges of industrial wastewater by Dalton may, in and of themselves,
constitute a violation of the permits, Plaintiff is complaining of discharges of PFAS
contaminated wastewater specifically. The violations of the General Stormwater
permit alleged by Plaintiff are discharges of stormwater mixed with “industrial

wastewater containing PFAS.” (Compl. 1 130.)
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DWSWA makes identical arguments regarding the alleged violation of the
Sewer Use Rules and Regulations which were enacted by Dalton Utilities as local
pretreatment standards. As noted above, Dalton Utilities’ Sewer Use Rules and
Regulations (“SURR”): (1) provide that “[n]o User shall contribute or cause to be
contributed directly or indirectly to the POTW any Pollutant or Wastewater that
causes Pass Through or Interference,” (SURR Section 2.4.1); and (2) define “Pass
Through” as a “discharge that exits any point from the Wastewater Treatment
Plants into the waters of the State of Georgia containing quantities or
concentrations, which, alone, or in conjunction with a discharge or discharges from
other sources, are a cause of a violation of any requirement of Dalton Utilities’ LAS
Permit including an increase in the magnitude or duration of a violation” (SURR
Section 1.4).

The Authority asserts that Plaintiff’s claim fails because he cannot show the
discharge of PFAS by the DWSWA was a cause of any alleged LAS permit violation
because:

the LAS permit is a no discharge permit which “expressly prohibits

any discharge from the LAS to surface waters.” (TAC § 85). Because

this is a no discharge permit, a permit violation occurs when any

wastewater is discharged out of the LAS. The cause of any purported

LAS violation is the discharge itself and the violation is not tied in any

way to the contents of the wastewater leaving the no-discharge

system. Indeed, with or without PFAS from DWSWA, a discharge

from the LAS into surface waters is a violation of the permit.

(Def.’s Mot., Doc. 475-1 at 18-19.)
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In response, Plaintiff correctly argues that the definition of “Pass Through”
again supports the plausibility of the allegation of causation, because it focuses on
“the introduction of pollutants into a POTW,” which then exit the POTW causing a
violation of Dalton’s permits. See SURR, § 1.4. It is not, as DWSWA argues, that
unspecified wastewater is being discharged from the LAS in violation of Dalton
Utilities’ LAS permit. Instead, the violation (and causal connection) is DWSWA’s
alleged introduction of PFAS into the POTW, which passes through, causing
discharges of wastewater containing PFAS from the LAS.

Accordingly, the Court DENIES Defendant DWSWA’s Motion to Dismiss
on these grounds.

V.  STATE LAW CLASS CLAIMS: DEFENSES COMMON TO ALL
OR MULTIPLE CLAIMS

The state-law claims alleged in the Third Amended Complaint are for:
negligence, negligence per se, punitive damages, public nuisance, and abatement
of public nuisance. This section addresses defenses that are common to all or to
some of the state-law claims.

A. The Economic Loss Rule Does Not Bar Plaintiff’s Claims

All Defendants argue that Plaintiff's state-law tort claims should be
dismissed because the economic loss rule bars Plaintiff from recovering damages
on these claims. (Supplier Mot., 479-1 at 10-15); (Manufacturer Mot., Doc. 473-1
at 7-16); (Dalton Utilities Mot. at n. 8.); (DWSWA Mot. at 29.) In particular,
Defendants argue that Plaintiff alleges only economic damages — paying a

surcharge to filter and remove PFAS from his water supply — and that these
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damages are not recoverable under the rule. In response, Plaintiff contends that
the economic loss rule does not apply here, where Plaintiff has alleged that
Defendants polluted Plaintiff’'s water supply with toxic chemicals, because (1)
Plaintiff has alleged injury to person and property and (2) Defendants owe Plaintiff
statutory and common law duties. (See e.g., Pl. Resp. to Manufacturers, Doc. 514
at 13.)

“The ‘economic loss rule’ generally provides that a contracting party who
suffers purely economic losses must seek his remedy in contract and not in tort.”
Gen. Elec. Co. v. Lowe’s Home Ctrs., Inc., 608 S.E.2d 636, 637 (Ga. 2005); Murray
v. IGL Technologies, LLC, 798 F. App’x 486, 490 (11th Cir. 2020) (“The economic
loss rule limits the ability of individuals to recover in tort for negligence where the
duty breached arises solely out of a contract™); Hanover Ins. Co. v. Hermosa Const.
Group, LLC, 57 F. Supp. 3d 1389, 1395-96 (N.D. Ga. 2014) (“The economic loss
rule provides that a plaintiff may not recover in tort for purely economic damages
arising from a breach of contract.”).

The policy consideration underlying Georgia’s economic loss rule is “to
prevent a plaintiff from recovering duplicative damages for the same wrongdoing.”
Luigino’s Intern., Inc. v. Miller, 311 F. App’x 289, 292 (11th Cir. 2009); Gen. Elec.
Co., 608 S.E.2d at 639 (explaining that the economic loss rule “avoids the
unfairness to defendants that would come with duplicative liability for the same
damage”). Specifically, “the purpose of the rule ... is to distinguish between those

actions cognizable in tort and those that may be brought only in contract.” Murray,

67




Case 4:20-cv-00008-AT Document 629 Filed 09/20/21 Page 68 of 180

798 F. App’x at 490 (citing Flintkote Co. v. Dravo Corp., 678 F.2d 942, 949 (11th
Cir. 1982)).

“The rule has its foundation in cases limiting the ability of contracting
parties to sue one another, and it originally emerged in the area of products
liability.” Murray, 798 F. App’x at 490 (emphasis added); see e.g., Long v. Jim
Letts Oldsmobile, Inc., 217 S.E.2d 602 (Ga. Ct. App. 1975) (holding, in action
against the manufacturer and seller of a new car, that, while plaintiffs may recover
in tort for personal injuries and damage to property other than the at-issue
product, recovery for the loss of value or cost of repairing the product itself is not
permitted; instead, a plaintiff must rely on a contract action to recover the “benefit
of his bargain”). As the district court in Murray explained, in the products liability
arena, “[t]he rationale behind the economic loss rule is that the purpose of
products liability actions in tort is to redress physical injuries and not the losses of
bargains by disgruntled customers, which are best addressed through contract and
warranty law.” Murray v. ILG Technologies, LLC, 378 F. Supp. 3d 1227, 1242 (S.D.
Ga. 2019) (internal citations omitted) affd 798 F. App’x 486.

Although it originated in cases involving products liability, the economic loss
rule “has been expanded to bar recovery in all negligence-based tort actions where
a plaintiff seeks to recover purely economic losses, regardless of contractual
privity.” Murray, 798 F. App’x at 490. (citing City of Atlanta v. Benator, 714 S.E.2d
109, 116 (Ga. Ct. App. 2011)) (applying economic loss rule to bar plaintiffs’

negligence claims against City of Atlanta contractors who allegedly negligently
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installed meter reading technology that resulted in plaintiffs being overcharged for
water consumption).

In General Electric Co. v. Lowe’s, the Georgia Supreme Court, on a certified
question from the Eleventh Circuit, held that Lowe’s could not recover lost profits
as a result of the contamination of property Lowe’s did not own, but on which it
had planned to build one its superstores. 608 S.E.2d at 637 (“Under the economic
loss rule, a plaintiff can recover in tort only those economic losses resulting from
injury to his person or damage to his property; a plaintiff cannot recover economic
losses associated with injury to the person or damage to the property of another.”)
(emphasis added).

Yet, despite this broadening application, the economic loss rule bears its
qualifications. In particular, it does not apply to claims where a plaintiff seeks to
recover damages for “personal injury or damage to other property.” Vulcan
Materials Co., Inc. v. Driltech, Inc., 306 S.E.2d 253, 254 (Ga. 1983) (“[S]everal
courts have carefully distinguished economic loss from physical harm or property
damage.”). See e.g., Rowe v. Akin & Flanders, Inc., 525 S.E.2d 123, 126 (Ga. Ct.
App. 1999) (finding that economic loss rule did not bar claims based on negligent
paving work that led parking lot to collapse and injure property of owner);
Silverpop Systems, Inc. v. Leading Market Technologies, Inc., 641 F. App’x. 849,
853 (11th Cir. 2016) (“Where a party to a contract suffers damage to property that
is not the subject of the contract, Georgia courts allow for recovery in tort on the

premise that ‘the duty breached in such situations generally arises independent of
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9

the contract.””) (citing Bates & Assoc., Inc. v. Romei, 426 S.E.2d 919, 921 (Ga. Ct.

App. 1993)).

In addition, the rule has no application where the defendant breaches a duty
imposed by law or arising from a special relationship. See O.C.G.A. § 51-1-11(a)
(providing “if the tort results from the violation of a duty which is itself the
consequence of a contract, the right of action is confined to the parties and those
in privity to that contract, except in cases where the party would have a right of
action for the injury done independently of the contract . . . .”); Unger v. Bryant
Equip. Sales & Servs., Inc., 335 S.E.2d 109, 111 (Ga. 1985) (finding that economic
loss rule did not apply where the plaintiff has asserted “a claim in tort which does
not arise from the contract, but is independent of it”); Unified Svcs. v. Home Ins.
Co., 460 S.E.2d 545 (Ga. Ct. App. 1995) (“While a tort action cannot be based on
the breach of a contractual duty only, it can be based on conduct which, in addition
to breaching a duty imposed by contract, also breaches a duty imposed by law.”);
Luigino’s Intern., Inc., 311 F. App’x at 292-93 (noting that Georgia law recognizes
an exception to the economic loss rule for injuries that occur independently of a
contract).

Even where the rule would otherwise apply, Georgia Courts have
acknowledged two exceptions: (1) a negligent misrepresentation/fraud exception
and (2) an “accident exception,” which applies where the conduct of the defendant
poses an unreasonable risk of injury to other persons or property. Home Depot

US.A., Inc. v. Wabash Nat. Corp., 724 S.E.2d 53, 59 (Ga. Ct. App. 2012)
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(explaining that for purposes of this exception, “[a]ccident in this context means a
sudden and calamitous event which, although it may only cause damage to the
defective product itself, poses an unreasonable risk of injury to the other persons
or property.”); see also, Roberts & Co. Assoc. v. Rhodes-Haverty Partnership, 250
Ga. 680, 681 (1983) (adopting negligent misrepresentation exception to the
economic loss rule).

Here, Plaintiff argues that the economic loss rule does not apply at all
because he has alleged injury to person and property, and because Defendants
owed Plaintiff a duty based on statutory and common law.

1. Plaintiff has adequately alleged injury to person or property

Plaintiff argues that the economic loss rule does not bar his state-law claims
because he has alleged harm to his person and his property. The Complaint alleges

the following injuries:

(116) “Plaintiff receives his domestic water supply and drinking water from
the [Rome Water and Sewer Division], and thus has a particular
interest in protecting the water quality of the Conasauga River and its
.... Plaintiff has been, and will continue to be, directly and
substantially injured in his use and enjoyment of his
property as a direct result of ... the contamination of the
Rome water supply in particular.”

(T104) | “Asadirect and proximate result of Defendants’ contamination of the
... water supplies with PFAS, Plaintiff and the Proposed Class
Members have suffered damages, including, but not limited
to, property damage and losses for the payment of surcharges to
filter and remove PFAS from the Rome and Floyd County water
supply, and other compensatory damages to be proven at trial.”
(1136) “Plaintiff and the Proposed Class Members are water subscribers ...
who have been in the past, and will be in the future, harmed,
injured, and damaged through the contamination of their
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drinking water with PFAS and the payment of surcharges to
recoup the costs of removing this contamination.”

(1 156, | “As a direct, proximate, and foreseeable result of Defendants’
162) conduct, practices, actions, omissions, and inactions, Plaintiff ...
ha[s] been caused to suffer, and will continue to suffer
damage to property and losses for the surcharges incurred as
ratepayers for the costs of filtering PFAS from their drinking water
and other damages to be proved at trial.”

(19 167- | “Defendants knew or should have known that their discharge of toxic
68) PFAS chemicals would result in contaminated surface waters
and domestic water supplies thereby endangering human
health and the environment. Defendants acted, or failed to act,
with the specific intent to cause harm, and did, and continue to,
cause harm and injury to the Plaintiff...”

(T1174) “Defendants have created a continuous, public nuisance by their
discharge of PFAS ... into the Conasauga, Oostanaula, and Coosa
Rivers and related tributaries and watersheds, which has caused,
and continues to cause, contamination of these waters and
Plaintiff’s and Proposed Class Members’ water supplies,
thereby proximately causing the public and Plaintiff and
Proposed Class Members past, present, and future harm,
injury, inconvenience, and increased water rates and surcharges...”

(1178) “The levels of toxic chemical contamination found in the ... water
supply, directly caused by the Defendants’ pollution, has created a
condition that has threatened, and continues to threaten,
the health and well-being of the Plaintiff, and Proposed
Class Members, and everyone who consumes PFAS
contaminated drinking water supplied by the RWSD and/or
the FCWD. This ingestion of PFAS causes concern,
inconvenience, and harm to the Plaintiff. It was reasonably
foreseeable, and in fact known to the Defendants, that their actions
would cause interference with the property rights of
Plaintiff and Proposed Class Members and would place,
have placed, and continue to place, them at increased risk
of physical harm, as well as cause them to incur additional,
otherwise unnecessary expense to acquire drinking water for
themselves and their families.”

(Compl.) (emphases added). In the face of these pleadings, Defendants maintain
that Plaintiff has not alleged damage to his property. (See e.g., Manufacturers’

Reply, Doc. 529 at 3-6.)
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In part, Defendants argue that any allegations of harm to the water supply
do not constitute harm to the Plaintiff but instead only potentially constitutes
harm to the City of Rome. (Id. at 3-4) (“At best, the allegations in the TAC suggest
the Manufacturing Defendant’s may have damaged Rome’s water supply—not
Plaintiff’s.”) But this argument assumes, without justification or legal support, that
Plaintiff never has a property right in the household water he has paid for, even
when it comes out of the faucet in his kitchen. This strains credulity. Georgia law
defines “real estate” as “any interest existing in, issuing out of, or dependent upon
land or the buildings thereon,” O.C.G.A.§ 44-1-2(a)(3). Georgia law also provides
that “[t]he property right of the owner of real estate extends downward indefinitely
and upward indefinitely.” Id. § 44-1-2(b); see also, Pope v. Pulte Home Corp., 539
S.E.2d 842, 843 (Ga. Ct. App. 2000) (“The term ‘property’ includes not only the
land possessed, but also the rights of the owner in relation to that land.”); Duffiled
v. DeKalb County, 249 S.E.2d 235, 237 (Ga. 1978) (“The term property
comprehends not only the thing possessed, but also, in strict legal parlance, means
the rights of the owner in relation to land or a thing; the right of a person to possess,
use, enjoy and dispose of it, and the corresponding right to exclude others from the
use.”) (quoting Bowers v. Fulton County, 146 S.E.2d 884 (Ga. 1966) (cleaned up).

This property right includes groundwater, such that contamination of
groundwater is damage to the owner’s property. Boardman Petroleum, Inc. v.
Federated Mut. Ins. Co., 498 S.E.2d 492, 495 (Ga. 1998) (“[Clontamination of on-

site groundwater alone is damage to the insured’s own property.”) Defendant has
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provided no basis for differentiating between on-site groundwater and on-site
household water found in sewers and pipes.’2 Further, despite Defendants’
arguments in their briefs, the Supplier Defendants, at least, admitted at the hearing
that Plaintiff has a property right in the water after it passes through the meter.
(See, Hearing Tr. p. 44:13-15) (“[I1]t doesn’t become the plaintiff’s water until it
passes through his water meter.”)

Defendants next argue that, even if Plaintiff has a property right in his water,
he could not have suffered harm to property because, once the water reached
Plaintiff, it had been remediated by the City of Rome, and therefore was no longer
damaged. (Manufacturer Reply at 4.) But this argument rests on the assumption
that the City of Rome has adequately and fully cleansed the water of PFAS. This
assumption contradicts the pleadings, (see Compl. 19 97-100) (alleging that the
City of Rome water supply was contaminated with PFAS at dangerously high
levels), and strays beyond them, implicating issues of fact not appropriately
addressed on a motion to dismiss. Indeed, illustrative is Plaintiff’s allegation that

Due to the high levels of PFOA and PFOS found in its water supply,

and due to the presence of Short-Chain PFAS, the City’s water supply

requires a new and permanent filtration system, which is necessary to

provide a safe, long-term supply of water which will meet the EPA
health advisories and provide safe water for the public.

12 The principle that an individual has a property right in household water is supported by the fact
that theft of water is a property crime. See Reynolds v. State, 115 S.E.2d 214, 217 (Ga. Ct. App.
1960) (describing theft of water as a property crime and the object of larceny). Authority from
other states supports the Court’s conclusion. Strawberry Water Co. v. Paulsen, 207 P. 3d 654,
660 (Ariz. 2008) (explaining that, separate from a usufructuary right in groundwater, there is a
separate personal property right to water when it is possessed and controlled) (citing 1 Waters
and Water Rights: A Treatise on the Law of Waters and Allied Problems § 53.2, at 349 (Robert
Emmet Clark ed., 1967) (quoting Wiel, Running Water, 22 Harv. L.Rev. 190 (1909)).
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(Compl. 1 100) (emphasis added). Defendants acknowledge that the City of Rome
is suing Defendants to pay for a new filtration system. (See Supplier Mot. at 14)
(“[T]he City of Rome itself has already filed suit in state court to recover the costs
of its new filtration system.”). If the City of Rome’s current filtration system were
adequately cleaning the water supply of PFAS, a new filtration system would not
be necessary.

Additionally, the legal authority upon which Defendants rely in support of
their economic loss rule arguments is distinguishable. In Lowe’s, the Georgia
Supreme Court held that the economic loss rule barred Lowe’s from recovering lost
profits resulting from damage to property that it did not own but planned to lease
from a third party. 608 S.E.2d at 638. (“Existing case law makes clear that parties
can recover in tort only for damage to their own property under the economic loss
rule.”) (emphasis added). Here, as detailed above, Plaintiff has adequately alleged
damage to his own property — his household water — and the use and enjoyment
thereof.

City of Atlanta v. Benator, 714 S.E.2d 109 (Ga. Ct. App. 2011) is also
inapposite. There, the plaintiffs did not allege damage to property; instead, “the
only specific damages alleged by plaintiffs [were] overpayments” resulting from a
software malfunction that caused meters to miscalculate usage leading to the
plaintiffs being overcharged. Id. at 117. Again, this is different than what Plaintiff
has alleged here, which includes contamination of his household water, in which

he has a property right, and also personal harm in the form of “ingestion of PFAS”
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that causes “concern, inconvenience, and harm to the Plaintiff” and constitutes a
continuous threat to his health. (Compl. ¥ 178.)

Defendants also contend that, regardless of whether Plaintiff sufficiently
pled injury to his person or property, his damages specifically for water rate
surcharges are “economic losses” not recoverable under the rule. In support,
Defendants argue, that the economic loss rule “prevents a plaintiff who purchases
an item from recovering in tort for (1) damage to that item itself or (2) the cost of
repairing the damaged item.” (Manufacturer Mot. at 13) (citing McGaffin v.
Cementos Aergos S.A., 2016 WL 150501 (S.D. Ga. Oct. 20, 2016)).

McGaffin was a products liability case in which the district court held that
the economic loss doctrine barred the plaintiffs’ damages for the cost of remedying
and replacing defective concrete. Id. at *1. In a footnote, the McGaffin Court
explained that the plaintiffs could, however, recover the cost of repairing or
replacing the concrete to make it safe, “as a measure for damage to other property.”
Id. at n. 3 (citing Shooshanian v. Wagner, 672 P.2d 455, 464 (Alaska 1983)
(holding that economic loss rule did not bar plaintiffs’ damages to repair and
replace insulation that was dangerously defective and emitted toxic substance into
their building which had physically altered the property in a manner which made
it harmful to them)).

MecGaffin’s holding relies on the Georgia Supreme Court